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MICHIGAN
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No. 82-357,
Supreme Court of United States.

Argued Oclober 5, 1983
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CERTIORARI TO THE COURT OF APPEALS OF MICHIGAN

288 ~288 Janice M Joyce Bartes argued the cause pro hac vice for petitioner. With her on the briefware William L. Cahalan,
Edward Reilly Wilson, and Timony A. Baughman.

K. Praston Qade, Jr., argued the cause and flad a brief for respondents.

JUSTICE POWELL anncunced the judgment of the Court and delivered an opinion, in which JUSTICE BRENNAN,
JUSTICE WHITE, and JUSTICE MARSHALL joined.

This case presents questions as fo the authority of arson Investigators, In the absence of exigent circumstancas or
consenl, to enter a private residence without a warrant to investigata the cause of a recant fire.

289 .89 |

Respondents, Raymond and Emma Jean Clifford, were arresied and charged with arson In connection with a fire at
their private residence. Al the preliminary examination held 1o establish probabls cause for the alleged offense, the
Statz intfroduced various pieces of physical evidence, most of which was obtained through a warrantiess and
nonconsensual search of the Cliffords' fire-damaged hame. Respondents moved io suppress his evidence on the
ground that it was oblained in viclation of their rights under the Fourth and Fourteenth Amendments. That molion was
denied and respondents were bound over for trial. Before trial, they again moved to suppress the avidance cbtained
during the search. The trial court conducled an evidentiary hearing and denied the motion on the ground that exigent

circumstances justified the search. The court certified its evidentiary ruling for interlocutory appeal and the Michigan
Courl of Appeals reversed.

That court held that there were no exigent circumstances justifying the search. Instead, it found that the warrantless
entry and search of the Clifford residence were conducted pursuant io a policy of the Arson Division of the Defrail Fire
Department that sanctioned such searches as long as the owner was not prasent, the premises wers open to
trespass, and the search occusred within a reasonable time of the fire. The Court of Appeals held that this policy was
incons|stent with Michigan v. Tyler, 436 U}, S, 499 (1978), and that the warrantless nonconsensual search of the
Cliffords’ rasidence violated their rights under the Fourth and Fourteenth Amendments, We granted certiorari o clarify
doubt that appears lo exist as to the application of our decision in Tyler. 459 U. S. 1168 (1983).

In the early morning hours of Oclober 18, 1980, a fire erupted at the Clifford home. The Cliflords were outoftown on a
290 camping trip at the time. The fire was reported to the Detroit Fire Department, and fire units amived on the *290 scene
about 5:40 a. m. The fire was exinguished and all fire officials and police left the premises at 7:04 a. m.

Mips:iischolar.goocgle.comischolar_case?case=980236072500631146880=CliffordBhl=enlas_sdi=200028sout=1&s1r|=185afe=active im



At B o'clock on the moming of the firs, Liautenant Bayer, a fire investigator with the arson section of the Detrolt Fire
Department, received instructions to Investigate the Clifford fire. He was informed that the Fire Depariment suspected

arson. Bacause he had other assignments, Lisutenant Beyer did not proceed immediately o the Clifford residence. He
and his pariner finally arrived at the scene of the fire about 1 p. m. on Oclober 18,

When they arrived, they found a work crew on the scene. The crew was boarding up the house and pumping some six
Inches of waltsr oul of the basement A neighbor told the investigators that he had called Mr, Clifford and had been
instructed to request the Cliffords’ insurance agentto send a boarding crew out to secure the house, The neighbor also
advised that the Cliffords did not plan to return that day. While the investigators waited for the water to be pumped out,
they found a Coleman fisel can in the drivaway that was seized and marked as evidence U

By 1:30 p. m., the water had been pumped out of the basement and Lieutenani Beyer and his partner, without abtaining

consent or an administrative warrant, entered the Clifford residence and began their investigation into the cause of the

fira. Their search began in the basement and they quickly confirmed that the fire had originatad there beneath the

basement slairway. Thay detected a strong odor of fual throughout the basement, and found two more Coleman fuel

cans beneath the stairway. As they dug through the debris, the investigators aiso found a crock pot with attached wires
291 [leading lo an elactrical imer that was plugged into an outlet “291 a few foeet away. The imer was setio tum on at

approXimately 3:45 a. m. and to turn back off at approximately 8 a. m. lthad stopped somewhere between 4 and 4:30 a.
m. Al of this evidence was seized and marked.

After determininyg that the fire had criginated in the basement, Lieutanant Beyer and his pariner searched the remainder
of the house. The wamantless search that followed was extensive and thorough. The investigators called in a
photographer to take pictures throughout the house. They searched through drawers and closets and found them full of

old clothes. Theyinspected the rooms and noted that there were nails on the walls but no pictures. They found wiring
and cassettes for a video tapa machine but no machine.

Respondenis moved {o exclude all exhibits and testimony based on lhe basement and upstairs searches on the
ground thal they were searches to gather evidence of arson, that they were conducted without a warrant, consent, or
exigent circumstances, and that they therefore were per se unreasonable under the Fourth and Fourteenth

Amendments. Pelitioner, on the other hand, argues that the entire search was reasonable and should be exampt from
the wamant requirement,

In its petition for cerliorari, the State does nol challenge the slate court's finding that there were no exigent
circumslances justifing the search of the Clifford home. Instead, it asks us to exampt from the warrant requirement all
administrative investigations into the cause and origin of a fire. We decline lo do so.

In Tyler, we restalad the Court's posifion that adminisirative searches generallyrequire warrants. 436 L1. S, at 504-508.
See Marshall v. Barlow's, Inc. 436 U. S. 307 (1978); Camara v. Municipal Court, 387 U.S. 523 {1967); See v. Cily of
292 Seattle, 387 U.S. 541 {1967). We reaflirm that view again today. Exceptin certain carefully defined *292 classes of
cases [2! the nonconsensual entry and search of property are governed by the warrant requirement of the Fourth and
Fourleenth Amendments. The constitutionality of warrantiess and nonconsensual enbries onio fire-damaged premises,
therefore, normally lums on several factors: whether there are legitimate privacy interests in the fire-damaged properly
that are protected by the Fourth Amendment; whether exigent circumstances justify the govemment intrusion regardless

of any reasonable expectations of privacy; and, whether the object of the search is to determine the cause of fire orto
gather evidence of ciminal activity.

A

We observed in Tyler that reasonable privacy expeclations may remain in fira-damaged premises. "People maygo on
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living In their homes or working in their ofices after a fire. Even when thatis impossibla, private effects often remaln on
the fire-damaged premises.” Tvler, 436 U, S. at 505. Privacy expectations will vary with the type of property, the amount
of fire damage, the prior and continued use of the pramises, and in scme cases the owner'’s efforts to secure il against
intruders. Some fires maybe so devastating that no reasonable privacy interests remain in the ash and ruins,
regardless of the ownar's subjective expectations. The test assentiallyis an objective one: whather "tha expactation fis]
ons that socielyIs prepared to racognize as “reasonable.' " Kalz v. Unifed States 389 U, S, 347, 361 {1967) (Haran, J.,
concyring). See also Smith v. Marvland, 442 U S, 735, 739-741 (1979). f reasonable privacy intarests remain In *293

the fire-damaged property, the wamrant requirement applies, and any official entry must be made pursuant io a warrant
in the absence of consent or exigent circumstances.

Abuming building of course creales an exigency that justifies a warrantless entry by fire officials to fight the blazs.

Moareover, In Tyler we held that oncs in the building, officials need no warrant to remain2! for "a reasonable tims to
invastigate the cause of a blaze afier it has been exdinguished.” 436 U. 5., at 510. Where, however, reasonable
expectations of privacy remain In the fire-damaged property, additiona!l investigations begun afler the fire has been

extinguished and fire and police officials have left the scene, generally must be made pursuantio a wamrant or the
identification of some new exigency.

The aftermath of a fire often presents exigencies that will not lolerate the delay necessary to obtain a warrant or to

secura the owner's consent to inspect fire-damaged premises [4l Because determining the cause and crigin: of a fire
serves a compaelling public interest, the warrant requirement does not applyin such cases.

204 C

Il a warrant is necessary, the object of tha search delarminas the type of warmrant required. Ifthe primaryabjectis to

determine the cause and origin of a recant fira, an administrative warrant will suffice 2] To obtain such a wamant, fire
officlals need show only that a fire of undetermined origin has occurred on the premises, that the scope of the proposed

search Is reasonable and will notintrude unnecessarily on the fire victim's privacy, and that the search will be executad
at a reasonable and convenlent ime.

If the primary object of the search is to gather evidence of criminal activity, a criminal search wamrant may be oblained
only on a showing of probable cause o believe that relevant evidence will be found in the place to be searched, If
evidence of criminal activity is discovered during the course of a valid adminisirative search, it maybe seized under the
"plain view" doctrine. lidge v, New Hampshirg, 4 43,465-466 (1971). This evidence then may be used to
establish probable cause In oblain a criminal search warrant. Fire officials may not, however, rely on this evidence to

expand the scope of their administrative search without first making a successful showing of probable cause lo an
independent judicial officer,

The object of the search is imporiant even if exigent circumstances exist. Circumstances thal juslify a warmaniless
search for the cause of a fire may not justify a search lo gather evidence of criminal aclivily once that cause has been
detarmined. if, for example, the administrative ssarch is justified by the immediate need to ensure againsi rekindling,
the scope of the search maybe no broader than reasonably *295 necessary to achieve its and. Asearch to gather
evidence of criminal activity not in plain viaw must be made pursuant to a criminal warrant upon a tradilional showing of
probable cause 81

The searches of the Clifford home, atleast arguably, can be viewed as wo separaie ones: the delayed search of the

basement area, followed by the exdensive search of the residential portion of the house. We now apply the principles
outlined above {o each of these searches.



v

The Clifford homea was a two-and-one-half story brick and frame rasidancs. Although there was exensiva damage o
the lower interior structure, the exterior of the house and soms of the upstairs rooms were largely undamaged by the
fire, although there was soma smoke damagea. The fireman had broken out one of the doors and most of the windows
in fighting the blaze. At the ime Lizutenant Beyer and his pariner amived, the home was uninhabitable. But personal
belongings remalned, and the Cliffords had amranged io have the housea securad againstintrusion in their absence.
Under these circumstancas, and In light of the strong expectations of privacy associated with a home, we held that the
Cliffords retained reasonable privacy interests in their fire-damaged residence and that the postiire investigations were
subject to the warrant requirement. Thus, the warmrantless and nonconsensual searchas of both the basement and the

upstairs areas of the house would have been valid only if exigent circumstances had justified the abjectand the scope
of each.

296 506 A

As noted, the State doas not claim that exigent circumstances juslified its postiire searches. It argues that we aither

should exampt postfire searches from the warrant requirement or modify Tyler lo justify the warrantless searches in this
case. We hawe rejected the State's firstargument and tum now lo its second.

In Tylerwe upheld a warrantiess postfire search of a fumniture store, despits the absence of exigent circumstances, on
the ground that It was a cantinuation of a valid search begun immedlately after the fire, The investigation was begun as
the last flames were being doused, but could not be completed because of smoke and darkness. The search was
resumed promplly after the smoke cleared and daylight dawned. Because the posffire search was interrupted for
raasons thatwere evident, we held that the early moming search was “no more than an actuat confinuation of the first,
and the lack of a warrant thus did not invalidate the resulting seizure of evidence." 436 U. 5., at 511.

As the State conceded atoral argument, this case is distinguishable for several reasons. First, the challenged search
was not a continuation of an earlier search. Between the time the firefighters had exinguished the blaze and left the
scene and the arson invastigators first armived about 4 p. m. {o begin their investigation, the Cliffords had taken steps to
secure the privacy interests that remained in their residence against further inlrusion. These efforis separale tha entry
made fo extinguish the blaze from that made later by different officers lo investigate its origin. Second, the privacy
interests in the residence — particularly afler the Cliffards had acted — were significanily greater than those in the fire-
damaged fumiture stare, making the delay between the fire and the midday search unreasonable absent a warrant,
consent, or exigant circumstances. We frequently have noted that privacy interests ars especially strong in a private
residence Z1*297 These facts — the interim eflorts to secure the bumed-out premises and the heightenad privacy
interests in the home — distinguish this case from Tyler. At least where a homeowner has made a reasonable effort to
secure his fire-damaged home after the blaze has been extinguished and the fire and police units have left the scene,
we hold thai a subsequent postfire search must be conducled pursuant ta a warrant, consent, or the identificalien of

some new exigency.@l So long as the primary purpose is lo ascertaln the cause of the fire, an administrative wamrant
will suffice.

297

Because the cause of the fire was then known, the search of the upper portions of the house, described above, could

onlyhave been a search to gather evidence of the crime of arson. Absent exigenl circumstances, such a search
requires a criminal wamrant.

Even if the midday basement search had been a valid adminisirative search, it would not have justified the upstairs
search. The scope of such a search is limitad o that roasonably necessaryto determine the cause and origin of a fira
and to ensure against rekindling. As soon as the investigators determined that the fire had originated in the basement

hips:/ischolar. google.comyscholar_casecase=960236072500621 14888q=Clifflordihi=endas_sdt=200028s0ut=1&swri=1&safe=activa 411



288 and had been caused bythe crock pot and timer found beneath *258 the basement stairs, the scope of thair search
was limitad to the basement area. Although the investigators could have used whataver evidenca they discovered in the
basement to establish probable cause to search the remainder of the houss, they could not lawfully undertaks that
search without a prior judicial determination that a successful showing of probable cause had besn made. Because
there were no exigent circumstances justifying the upstairs search, and it was undertaken without a prior showing of
probable cause before an independent judicial officer, we hold that this search of a home was unreasonable under the

Fourth and Fourteenth Amendments, regardless of the validity of the basement search 12

The warrantiess intrusion into the upstairs regions of the Clifford house presents a telling illustration of the importance
of prior Judicial review of proposed administrative searchas. if an admiinistrative warrant had been obtained in this case,
it presumably would have limited the scope of the proposed investigation and would have prevented the warmrantiess
Intrusion inlo the upper rooms of the Ciifford home. An administrative search into the cause of a recent fire does not
give fire officials license to roam freely through the fire victim's private residence.

'/

The only pieces of physical evidence that have been challenged on this interocutory appeal are the thrae empty fuel
299 cans, the electic crock pot, and the timer and attached cord. Respondents alsa have challenged the testimony of
the investigators conceming the warantiess search of both the basement and the upstairs porions of the Clifford
home. The discovery of two of the fuel cans, the crock pot, the timer and cord — as well as the investigators’ related
iestimony — were the product of the unconslitlutional postfire search of the Clifords’ residence. Thus, we affirm that
portion of the judgment of the Michigan Court of Appeals that excluded that evidence, One of the fuel cans was
discovered in plain view in the Cliffords’ driveway. This can was seen in plain view during the Iniial investigation by the
firefighters. it would have been admissible whether it had been seized in the basement by the firefighters or in the
driveway by the arson investigators. Exclusion of this evidence should be reversed.

299

Itis so ordered.

JUSTICE STEVENS, concurring in the judgment.

Because | continue o hold the views expressed in myseparate opinions in Michigan v. Tyler, 436 U. S 498 512 (1978),

Marshail v. Barlow's, Inc., 436 \). S. 307, 325 {1978), Zurcher v, Stapford Daily, 436 U. S. 547, 577-578, 583 {1978). and
Donovan v. Dewey, 452 ). S, 594, 606-608 (1981), | am unable to join JUSTICE POWELL's opinion. t do agree with him,

however, that the holding in Ty/er supports the judgment commanded by his opinion,

There is unanimity within the Court on three general propositions regarding the scope of Fourth Amendment protection
afiorded to the owner of a fire-damaged building. No one questions the right of the firefighters lo make a forceful,
unannounced, nonconsensual, warrantiess eniryinto a buming building. The reasonableness of such an entryis too
plain lo raquire explanation. Nor is thera any disagreement conceming the firemen’s right to remain on the pramises,
not only until the fira has been exinguished and they ara satisfied that thera is no danger of rekindling, but also while

300 they*300 continue o investigale the cause of the fira. We are also unanimous in our opinion that aflar investigators
have datermined the cause of the fire and locatad the place it originated, a search of other portions of the premises may
be conducted only pursuant to a warrant, issued upen probable cause that a crime has been committed, and
specifically describing the places to be searched and the items to be seized. The issues that divide us in this case are
{1) whether the entry by Lieulenant Beyer and his partner at 1:30 p. m. should be ragarded as a continuation of the

original entry or a separale postfire search, and (2) whether a warranlless entryio make a postfire investigation into the
cause of a fira without lhe owner's consent is constitulional.

| agree with JUSTICE POWELL's conclusion that Lieulenant Beyer's entry at 1:30 p. m. was a postfire search rather than
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maerely a continuation of an earlier valid enfry, ante, at 296, and disagrae with JUSTICE REHNQUIST's position that our
decision in Tyleris indistingulshable In this regard, pos, at 306-307. In Tyer the Court was willing to treat earlymeming
reentries by the same officers who had been on the premises a few hours earier!l as a "continuation” of their earlier
valid investigation inio the cause of the fire. 436 U. S, at 511. The attempt o ascertain the cause of the fire was
temporarily suspended in Tyler because visibility was severely hindered by darkness, sleam, and smoke. Under these
circumstances, the retum of the same!2l investigators shortly after daybreak to ascertain the cause of the fire was
indead "no mare than an actual continuation” of their earlier *301 valid search. /bid. Unlike Tyler, in this case the
challanged entry was made by officars who had notbsen on the premises at the ime of an earlier valid search.
Moreover, In contrast to Tyler, an invastigation of the fire's origin was not temporarily suspanded on account of the
conditions at the scene and resumed at the first opportunity when the conditions hampering the Investigation subsided.
Whila the investigators in this case wailed for the work crew on the scene lo pump water cut of the basement before
making their entry, tha dslay in lheir arrival at the scene apparently had nothing lo do with the fact that watar had
collected in the basement While that fact might have justified a temporary suspension of an investigative effort
commencead byinvestigators at the scane before the premises wera abandanad by fira officials, in this case it amounts
to a post hoc justification without apparent basis in reality. In genera!, unless at least some of the same personnel are
Involved in a retumn to the premises and the temporary departure was justifiably and aclually occasioned by the
conditions atthe premises, | would apply the lest expressed by JUSTICE WHITE for measuring the scope ofthe
emargency that justified the initial entry and search: "[Olnce the fire has been edinguished and the iramen hawe laft the
premises, the emergencyis over.” /d., at 516. | would only add that the depariure of the firemen should also establish a
presumption that the fire has been exinguished and that any danger of rekindling Is theraafter {oo slight to provide an

independent justification for a second entry, a presumplion that could only be rabutted by additional information
demonstrating a praviously unknown or unrecegnizad danger of rekindling.

301

Presumably most postiire searches are made with the consent of the property owner, Once consent is established,
such searches, of course, raise no Fourth Amendment issues. We therefore are concemed with the fire investigator's

302 right to make an entry without the owner's consent, by force if *302 necessary. The problem, then, is to identify the
constraints imposed by the Fourth Amendment on an officer's authority to make such an entry.

In this context, tha Amendment might ba construed in atleast four diffarent ways. First, the Court might held that no
warrantless search of premises in the aRermath of a fire Is reasonable and that no warrant mayissue unless
supporied by probable cause that a crime has been commitied, Such a holding could be supporied by reference (o the

text of the two Clauses of the Faurth Amendment2! No Member of the Court, however, places such a strict canstruction
on the Amendment.

Second, the Court might hold that no warrantless search is reasonable but allow posffire searches canducted pursuant
io a warrant issued without a showing of probable causs. Following Marshall v. Barlow’s Inc., supra, JUSTICE POWELL
takes this position. In my judgment that position is at odds with the text of the Fourth Amendment and defeats the

purpose of the Warrant Clause, enabling a magistrate’s rubber stamp to make an otherwise unreasonable search
reasonable.

Third, the Court might hald that no warant is ever required for a postfire search, If the search is conduclad promptly and
ifits scope is limited to a delerminalion of the cause of the fire, itis reasaonable with or without probable cause lo

suspect arson. JUSTICE REHNQUIST has persuasively oullined the basis for that position 2l and has noted that *303

in certain cases therea may be some justification for requiring the inspectors to nofify the building’s owners of the
inspection. Post, at 311,n. 4.

303

Afourth position — the one | believe the two Clauses of the Fourth Amendment command — would require the fire
investigator lo oblain a traditional criminal search warrant in order to make an unannounced entry, bul would
charactarize a warrantiess enlry as reasonable whenever the inspector either had given the ewner sufficient advance
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notice to enable him or an agentto be presant, or had made a reasonable effort o do so 2!

Unless fire investigators have probable cause to believe the crime of arson has been commitied, | believe that the
homeowner is entitted to reasonable advance nofice that officers are going to enter his premises for the purpose of
ascertaining the cause of the fire. Such notice would giva the owner a fair opportunity o be present while the
investigation is conductad, virtually eliminating the need for a potentially confrontational forcible entry. Advance notice of
the search is the best safeguard of the owner's legitimate interasts in the privacy of his premises, allowing him to place
certain possessions he would legitimately prefer strangers not to see outof sight, and permitting him ta be prasent
during the search “304 to assure that it does not exceed reasonable bounds. Moraover, the risk of unexplained harm or
loss to the owner's personal effects would be minimized, and the owner would have an opportunity 1o respond to
questions abhout the premises or to wlunteer relevant Information that might assist the investigators. It is true, of
course, that advance nolice would increase somawhat the likelihood that a guilty owner would conceal o dastroy
relevant evidence, but it seems fair to assume that the criminal will diligently attempt lo cover his traces in all ewents. In
any evant, if probable causae to believe that the owner committed arson is lacking, and if the justifications for a general
policy of unannounced spotinspections that obtain in some regulatory contexts are also tacking, a mere suspicion that

an individual has engaged In criminal activity is insufficient to justify the Intrusion on an individual's privacy that an
unannounced, potentially forceful enlry entails.

04

Since there was no attempt to give any kind of notice to respondents, this case does not pravide a proper occasion for
defining the character of the notice that must ba given. | am convinced, however, that a nonexigent, forceful, warranlless
antry cannot be reasonable unless the invastigator has made some effort to give the owner sufficient notice to be
present while the investigation Is made. Naturally, if the owner Is given reasonable notice and then attempts to interfare
with the legitimate performance of the fire investigators' duties, appropriate sanctions would be permissible.

Ifthera is probable cause to believe that a crime has been committed, the issuance of a valid warrant by a neutral
magistraie will anabla the entry and subsequent search to be conducted in the same manner as any other investigation
of suspected criminal conduct, without advance notice to the property owner. In such a case, the intrusive nature ofthe
potentially forceful entry without prior notice is justified by the demonsiratad reasonabile likelinood that the owner of lhe

property will conceal or destroy the object of the search if 305 prior notice is provided. Zyrcherv. Stanford Daily, 436 U,
., atd TEVENS [ in

305

In this case, as JUSTICE REHNQUIST has pointed out, post, at 310, n. 3, an argument may be made that the notice
requirement is inapplicable because the owners were out of town. But no attempt whatever was made fo provide them
with nolice, or even to prove thatit would have been futile fo do so. The record does not foreclose the possibility that an
efforl lo advise them, possibly through the same parly thal notified the representalives of the insurance company to
board up the building, might well have resultad in a request that a friend or neighbor be presentin the house while the

search was caried out and thus might have awided the plainlyimproper search of tha entire premises afer the cause
of the fira had already been identifiad.

| therafare conclude that the search in this case was unreasonable in contravention of the Fourth Amendment because

the investigators made no effort lo provide fair notice of the inspeclion to the owners of the premises. Accordingly, |
concur in the Court's judgment,

JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE, JUSTICE BLACKMUN, and JUSTICE O'CONNOR join,
dissenting.

SixTerms ago in Michigan v. Tyler, 436 1). S, 499 (1978), we first addressed the applicability of the Fourth Amendment's
Warrant Clause lo the aclivities of irefighters and inspectors following a fire at a furniture store. A divided Court held that
the fire itself was an "exigent circumstiance™ which allowed entry 1o extinguish the fire and authorizad investigators o
remain for a reasonable time to investigate the cause of the blaze. /d., at 509-510. We also held thal a “re-entry” a few
hours afler these officials had departed was an “actual conlinualion” of tha earlier investigation, bul that subsequent
306 visits more than three weeks afler the fire required an administrative warrant. id., at 511. These pracepts *306 of Tyler
have not proved easyto apply, and ws are told in the plurality opinion in this case that "jw]e granted certiorari o clarify
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doubt that appears to exist as o the application of our decision in Tyler." Anis, at 289. But that same opinion
demonstrales beyond peradventure that if that was our purpose, we hawe totally failed to accomplish if; today's opinien,
far from clarifying the doubtful aspects of Tyier, sows confusion broadside. | would hold lhat the "exigent circumstances™
doctrine enuncialed in Tyler authorized the search of the basement of the Clifford home, although the remaining parts
of the house could not have been searched without the Issuance of a warant issuad upon probable causse.

Judging simply by comparison of these facts to thosa in Tyfer, 1 believe that the basement inspection conducted by
Lisulsnant Bayer about 1:30 p. m. on Oclober 18th — some six hours after the fire was exinguished and the fire officials
and police had left the Clifford premises — was an "actual continuation” of the original antry to fight the fire, as thatterm
Is used in Tyler. The firafightars who fought the blaze at the Clifford house had removed a can contalning Coleman
tantem fuel and placed It in the driveway of the home, where it was later seized and marked as evidence by the
inspactors who arrived about 1 p. m. Thus here, as in Tyler, the investigation into the cause of the fire wenton
contamporaneously with the efforts to fightit, before the firefighters first left the premises in the early moming. | sea no
raason lo treat the 6-hour delay between the depariura of the firefighlers and the armival of the investigators in this case

any differently than the Court treated the S-hour delay between the departure of the investigalors at4 a. m. from the Tvler
siore and their retum to the same premises at9a.m.

The plurality seeks to distinguish the two situations on the basis of differences which seem lo me both frivial and
immaterial. "307 It says thatin thatinterim in our case, the Cliffords "had taken steps to secure thelr privacy interests
that remained in their residence agalnst further intrusion.” Anle, at 296. While this may go to the question of whether or
not there was an invasion of a privacy interest amounting to a search, it has no bearing on the question of whether there
wera exigent circumstances which constitule an exception to the wamant requiremant for whatis concadedly a search.
The plurality also intimatas that the "firefightars” did nothing but fight the fira, and that the arson investigation did not
begin untl the arson investigators amrived at 1 o'clock in tha aftemoon. /bid. But firefighting and fire investigation are
obviously not this neatly comparimentalized, as is shown by the fact that the firefighters thamselves wers alert to signs

of the cause of the fire and had removed the Coleman lantemn fuel can for inspection by the later ieam of arson
invastigators.

307

The plurality also purports to distinguish the facts in Tyler by the statement that "the privacyinterests in the residence —
particularly after the Cliffords had acted — were significantly graalar than those in the fira-damaged fumiture store ... ."
Anle, at 296. But if the fumitura store in Tileris to be characlerized as "fire-damaged,” suraly the Cliffords’ residence
deserves the same characterization; it too was “fire-damaged.” Ris also well establishad that private commerciat
buildings In this context are as much protectad by the Fourth Amendment as are private dwellings. See See v, Cily of
eatile, 387 41,542-543 (1967) (citing cases). And cerlainly the publicinterest in determining the cause and

origin of a fire in a commercial establishment applies with equal, if not greater, force to the necessily of determining the
cause and origin of a fire in a home.

On the authority of Tyler, therefore, | would uphold the search of the Clifford basement and allow use of the evidence
resulting from that search in the arson frial,

308 308 I

In Camara v. Municipal Court, 387 L), S. 523 {1967), and See v, Cily of Sealile, supra, this Courlimposed a warrant
requirement on city housing and fire inspeclors requiring them to obtain an administrative search wamant prior to
entering a building to ins pect for possible health or fire code violations. To prolact the privacy interesis of building
owners from the unbridled discretion of municipal inspectors, the Court held thal administrative searches had to be
conducled pursuant o a warrant obtained from an independent magistrate. Camara, supra, at 534. Butin light of the
important public interest in abating public health hazards, the relatively limited invasion of privacy inhering In
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administralive searches, and the essentially noncriminal focus of the Inspeaction, a differentkind of warrant was
esfablished, a warrant described by the dissentin that case as "newfangled.” See, supm. at 547 (Clark, J., dissenting).
Probabla cause to issue this kind of warant did not sound In terms of suspicion of crimInat activity, but in terms of

reasonable legislative or adminisirative standards govemning the decision to search a particuar building, Camara,
supra, at 538.

One may concede the corectness of the Camara-See line of cases without agreeing that those cases should ba
applied lo a prompt postfire inspection conducted to determine the cause and origin of a fire. The practice of
invesligating the cause and origin of fires has longstanding and widespread acceptance. The public interestin
conducting a prompt and careful investigation of the cause and origin of all fires is also undeniably strong. An
Investigation can reweal whether there (s a danger of the fire rekindling and assess the sffectiveness of local building
codes In prevenling and limiting the spread of fire. it may bring to light facts suggesting the crime of arson. Entryis also
necessary because the causes of a fire mayalso notbe ocbserable from outside a building or by an uninfarmed

occupant. See United Stafosv. Grgen, 474 F. 2d *305 1385, 1388-B9 (CA5 1973). Cerlainly these reasons justifya
search lo determine the cause and origin of a fire.

The concems ragarding administrative searches expressed in Camara and Ses to justify the imposition of a warrant

requirement simply do not applyto a postfire investigation conducted within a reasonable time afler a fire. 1 Under the
emergency doctrine, It Is beyond dispute that firefighters may enter a building in order lo extinguish the flames . Michigan
v. Tyier, 436 ). §,, 81509. In their efforts to control the blaze firefighters may knock in doors and windows, chop holes in
roofs and walls, and generally take full control of a structura to exinguish a fire. In the aflermath of a fire an individual is
unlikely o have much concem over the limited intrusion of a fire ins pector coming inle his premises to learn why there
had been a fire. Fire victims, unlike occupants at ordinary imes, generally expect and welcome the intrusions of fire,
police, and medical officials in the period following a fire. Likewise, as here, relalive strangers such as Insurance
agents will frequantly have authority to enler the structure. In these circumstancas, the intrusion of the fire Inspector is
hardly a new or substantially different intrusion from that which occurred when the firefighlers first arrived to extinguish

the lames. Instead, itIs analogous to intrusions of medical officials and insurance Investigators who may amrive at the
scene of the fire shortly afler its origin.

Ample justification exists for a State or municipality to authoriza a fire inspection program that would pemit fire
inspectors o enter pramises lo determine the cause and arigin of the fire. Butin no real sense can the investigation of
310 the Clifiords’ home be considered the resuilt of the unbridled discretion of the city fire investigators who came to

the Cliffords’ home 2! No justification existed lo inspect the Cliffords’ home until there was a fire. The fire investigators
were nol authorized to enter the Clifiords’ home unlil the happening of some fortuitous or exigent event over which they
had no control. Thus, if he warrant requiremant exsts lo prevent individuals from being subjecied to an unfettered
power of government officials to initiale a search, a wamant is simply not required in these circumstances to limit the
autharity of a fire investigalor, so long as his authority lo inspect is eantingent upon the happening of an event over
which he has no control 2

In my view, the ulility of requiring a magisfrate to evaluate the grounds for a search following a fire is so limited that the
incidental protaction of an individual's privacy interests simply does not justify Imposing a wamrant requirement. Here the
inspection was conducted within a short ime of ********8 *311 exinguishing of the iames, while the owners were away
from the premises, and befare the premises had been fully secured from trespass. In these circumstlances the search
of the basement to determine the cause and origin of the fire was reasonable 4!

[1] The can had bean found in the basement by the fire officials w ho had fought the blaze. The firemen removed the can and put il by
the side door w here Lisutenant Beyer discovered it on his arrival.

[2] See, s. g., Dongvan v. Dawsy, 452 L. S. 594 (1981) (heavily regulated business); Uni 1! v. Bisweil 4 1 7
(same); Colonnads Corp. v. United States, 397 L, $, 72 {1970) (same). The exceptions {o the w arrart requirement racognized in thasa
cases are not appiiceble lo the w arrantless search in this case.

[21 We do not suggest that firamen fighling a fire normally remain w ithin 3 building. The circumstances, of course, vary. In many
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situations actual eniry may be too hazardous untll the fire has bean w holly extinguishad, and even then the danger of collapsing w alls
ray axist. Thus, the effort to asceriain the cause of a fire may exiend over a parlod of time w ith entry and reentry. The critical inquiry

is w hether reasonable expactations of privacy exisi in the fire-damaged premises al a particular time, and if so, w hether exigencies
Juslify the reentries.

[4] For exampla, an immediale thraat that the blaze might rekindle presenls an exigancy that w ould juslify a w arrantiess and

nonconsensual postfire inveslbigalian. “imrnediate investigalion may also be necessary to praserve evidence from inlentional or
accidenlal destruction.” See Michlgan v, Tvier, 4 . S 499, 51

[5] Probable cause 1o issue an administrative w arrant exists i raasonabls legislative, administrative, or judicialy prescribed standards

for conducling an inspection are satisfied w ith raspect to a particular dw afling. See particularly Tvier, supra; see also Camara v,
icipal Court, 387 . 523, 538 (1967).

[6]1 The plain-viaw doctrina must ba applied in ight of the spacial circumstances that fraquently accompany fire damage. In searching
solaly to asceriain the causa, flremen customarily must remova rubble or search olher araaz w here the cause of fires Is likely io be
found. An object that comes Into view during such a search may be presarved without a warrant.

{7] Sae, a. 9., Payton v, Naw York, 445 U). S. 573, 589-590 {1880); United Stales v. Unitsd Slales District Courd, 407 U, S. 297, 313
{1972). Reascnabla expectations of privacy in fire-damaged premises w il vary depending particularly on the type and use of the

building involved, Expactations of privacy are particularly strong in privale rasidences and offices. There may be, depending upon the
clrcumstancas, diminishad privacy expectations in commercial premises.

[8] This is not to suggest that Individual expeclations of privacy may pravall over interasts of public safety. For example, w hen fire

breaks aut in an apartment unit of an apartment complex, the exigency exception may afiow w arrantiess postiire investigations w here
nacessary lo ensure against any lmmadiale danger of futurs fire hazard.

[31 n many cases, there w i ba no bright ine saparating the firafightars’ investigation into the cause of a fira froma search for
evidence of arson. The distinction w i vary w ith the circumstancas of the particular fire and generally w il involve mora than the lapsa
of ima or the number of entrias and reentries. For axample, once the cause of & fire in a single-family dw aliing is detarminad, the
administrativae search should end, and any broadar investigation should be made pursuant to a cririnal w arsant. A fire in an apartment,
on the ather hand, may present complaxitias thal make # necassary for officials to conduct more axpensive searches, lo remain on the
premises for longer periods of time, and to maka repeated antries and raentrles Into the building. Ses JTyvler, 436 1), 5., at 510, n. 6.

[1] Fire Chiaf Sae eniarad w ith Assisiant Chief Somervilie al 8 a. m. and Deteclive Webb accompanied Somervila at 9 a. m. See had
been on the scene al 2 a. m. and Webb had arrived at 3:30 a. m. See 436 U. $., a1 $01-502.

2] 1 is true that in Tyler Assistant Chief Somerville first arrived on the scene al 8 a. m., but presumably he did not observe anything
thal w as not alko sean by Chisf Sea or Datectiva Wabb, bolh of whom had baen on the scene earlier.

{31 As I noled in Marshall v. Barlow’s, inc., 436 U S. 307 {1978):

"The {irst Clause siates that tha right to be frea from unreasonable searches "shall not be vialated';[1] ihe second unequivocally
prohibits the tssuance of w arrants except "upon probahble cause.'[2]" /d., al 326,

*[1] " The right of the people to be secure in their persons, houses, papers, and eflecls, against unreasgnable searches and seizures,
shall not be violaled.. . .' * id., at 326, n. 1.

“[2] '[Alnd no Warrants shall issue, but upon probable cause, supported by Cath or affirmalion, and parlicularly describing the place lo
be searched, and the persons or things to be selzed.’” id., at 326, n. 2.

[4] To the extent, how ever, that he relies on the danger of rekindling, | beSeve his analysis is {law ed. | w ould suppose that JUSTICE
POWELL w ould also dispansa with a w arrant requirerment if that danger w ere present. Surely ) w ould. For analytical purposes, |

befave w e mus! assume that he postfire invesligation cannol ba supported on an emergency rationala but rather s justified by the
general regulalory inleresi in praventing sismilar fires, including those set by arsonists.

[5]1 By prohibiling the issuance of any w arrant lo make an unannounced, nonconsensual entry inlo the home, unless there is probable
causa lo beleve a crime has bean commitied, my reading of the Fourih Amendment carries out the express purpose of the Warrant
Clause. JUSTICE POWELL's view that a so-called administralive w arrant w il suffice does nol, | submit, provida the protection
contemplated by that Clausa, On the other hand, because | am persuaded that a postfira investigatory search is reasonabla — even
w ithoul either suspicion ar probable cause — w hen advance natice is given to the homaow ner, the purpose of tha Reasonableness
Clause can be satisfied without obtaining an adminisirative w arrant that is nolhing more than a rubber stamp.
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[1] What constitules a reasonable time w ould have baen determined on a case-by-casa basis. Firs Investigators may hava more than
ane fire o Investigate on sny given day. h addition, fire Investigators ara entitled to w eit until the embers and gasses of the fire have
cacled, or as here, until the w ater pumped into the structure by the firefighlers is purmped out,

[2] This is made abundantly clear by the Delroit Fire Departmenl's pocy regulating postfire investigations. Thal policy encourages
investigalors to conduct an Investigation as promplly as possible. If the proparty Is occupled or Is a placa of businass trying to conduct
business, inspectors are instructed to obtain consent or an administrativa w arrant. i the pramises are occupied by childran,
inspectors musl oblaln consent from an adul before entry. To inspect premisas secured from lrespass, investigalors must obtain
consent or an administrative w arrant. Only if the ow ners are aw ay and the buillding open to trespass may [ire invesligators antar

w ilhout consent or & warrant. App. 93, 12a, 19a (testimony of Lt. Beyer and Capl. Monroe).

[3] The Tyler majority stated that a mafor function of the w arrant raquirement w as to provide a property ow ner w ith sufficient
information to reassure him of the legality of tha eniry, Michigan v. Tvler, 4 ! 508 (1978). The relationship of this
informational function and the privacy interast protected by the Fourth Amendment is nol clear. Proper Identification or some attempt at

notifying the ow ners could allay any reasonable lears that the inspaclors are impostors or lack authority ta inspact for the arigin and
cause of the fire.

[4] As noted in n. 3, supra, there may be some justificalion for requiring the inspectors 1o contact or attempt to conlact the building's
ow ners as to the inspection. But w here, as here, the ow ners were out of fow n, it does not appear unreasonable lo have conducied
the inspection w ithout priar notice to the ow nars. Notice simply informs the buiding ow ners that the building w #l be enlerad by persons
possessing authority to enter the bullding. Yel the fallure to notify the Ciffords prior to entry fails lo advance In any significant w ay the
purposas of the exclusionary rule. In point of fact, the fire investigalors w era told the Ciffords w ere unavailabla, that they had gone
fishing. App. 16a. Thus, in these circumstances the faflura to nolify the CEffords seaems reasonable. The Ciffords can also ba deemad

lo have received construclive notice, because their agents w ere on the scene, and a neighbor apparently ascertained the legitimacy
of the inspectlors’ visit,
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436 U.S. 499 (1978)

MICHIGAN
V.
TYLERET AL

No. 76-1608.
Supreme Court of the United States.

Argued January 10, 1978.
Decldad May 31, 1978.
CERTIORARI TO THE SUPREME COURT OF MICHIGAN.

501 *501 Jeffrey Buller argued the cause pro hac vice for petiioner. With him on the brief was L. Brocks Pattarson.
Jesse R. Bacalis argued the cause and filed a brief for respondents.

MR. JUSTICE STEWART delivared the opinion of the Court.

The respondents, Loren Tyler and Robert Tompkins, ware convicted in a Michigan trial court of conspiracy to bum real

propertyin violation of Mich. Comp. Laws § 750.157a (1970) M various pleces of physical evidence and testimony
based on personal observation, all obtained through unconsented and wamranlless entries by police and fire officials
onto the bumed premisas, were admitted into evidence at the respondents’ trial. On appeal, the Michigan Supreme
Court reversed the convictions, holding that "the wamrantless searches wers unconsiitutional and that the evidence
oblained was therefore inadmissible.” 399 Mich. 564, 584, 250 N.W. 2d 467, 477 {1977). We granted certiorari to

conslder the applicability of the Fourth and Fourteenth Amendments to official entries onto fire-damaged pramises. 434
Uu.Ss. 814,

Shortly before midnight on January 21, 1970, a fire broke out at Tyler's Auction, a fumiture store in Cakland County,
Mich. The building was leased to respondent Loren Tyler, who conductad the business in association with respondent
Robert Tompkins. According lo the trial testimony of various witnesses, the fire depariment responded lo the fire and
was "Just watering down smoldering embears” when Fire Chief See amived on the scene around 2 a. m. [twas Chief
Sewa's responsibility "lo determine the cause and make out all reporis.” Chief See was met by Lt Lawson, who informed
502 him that two 502 plasfic conlainers of flammable liquid had been found in the building. Using portable lights, they
entered the gutted slore, which was filled with smoke and steam, lo examine the conlainers. Concluding that the fire
"could possibly have been an arson,” Chiaf Sae called Police Delectivea Webh, whe amived around 3:30 a. m. Detaclive
Webb took several pictures of the cantainers and of the interior of the store, but finally abandoned his efforis because of
the smokes and sleam. Chief See briefly llooked throughout the rest of the building to see if there was any further
evidence, to detarmine what the cause of the fire was.” By 4 a. m. the fire had been exinguished and the firefighters
deparied. See and Webb look the two containers to the fire slation, where theywere turned over to Webb for
salekeeping. There was neither consent nor a warrant for any of these entries into the huilding, nor for the removal of

the cantainers. The respondents challanged the intraduction of these conlainers at tral, but abandoned their objection
in the State Supreme Courl 399 Mich,, at 570, 250 N.W. 2d, at 470.

Four hours after ha had laft Tyler's Auction, Chief See ratumed with Assistant Chief Somenville, whosa job was to
determine the "origin of all firas that occur within the Township.” The fire had been exdinguishad and the building was
emply. After a cursory examination theyle, and Somendlle returned with Detective Webb around 9 a. m. In Webb's
words, they discovered suspicious "burn marks in the carpet, which [Webb] could not see earlier that moming, because

htips:fischolar.google.com'scholar_case?case=73095122070789151538q=tyer%2Bv. % 2Bmichigan8hi=enas_sdt=10028sout=18suri=18safazactve 18



of the heal, steam, and the darkness.” They also found "pieces of tape, with burn marks, on the sairway.” Aller leaving
the bullding to obtain tools, they retumed and removad pleces of the carpet and sections of the stairs to preserve these
bits of evidence suggestive of a fuse trail. Somenvlle alsa searched through the rubble "looking for any other signs or
evidence that showed how this fire was caused.” Again, there was neither consent nor a wamant for these entries and
503 seizures. *503 Bolh at trial and on appeal, the respondents objecled to the infroduction of evidence thereby obtained.

On February 18 Sergeant Hoffman of the Michigan State Police Arson Section returned to Tyler's Auction to take

phcnogmph:--..!11 During this visit or during another at about the same time, he checked the circuit breakers, had
somaone Inspect the fumacs, and had a television repairman examine the remains of several television sets found in
the ashes, He also found a piece of fuse. Over the course of his several visits, Hoffiman secured physical evidence and
formed opinions that played a substantial role at trial in establishing arson as the cause of the fira and in refuling the
respondents’ tesimony about what furniture had been lost His entries into the building were without wamants or Tylar’s
consent, and were for the sole purpose "of making an investigation and seizing evidence.” At the trial, respondents'
atiomay objecled to the admission of physical evidence obtainad during these vis(ts, and also moved to strike all of
Hoffman's testimony "because it was gotin an illegal manner. "2l

The Michigan Supreme Court held that with only a few exceplions, any entry onto fire-damaged private property by fire or
police officials is subject lo the warmant requirements of the Fourth and Fourteenth Amendments. "[Once] the blaze [has
been] extinguished and the firefighters have left the pramises, a warmantis required to reenter and search the premises,
504 unless there is consentor the premises have been abandoned.” 399 Mich., at 583, 250 N. W. 2d, at 477. Applying "504
this principle, the court ruled that the series of warmraniiess entrias that began after the blaze had been extinguished at 4

a. m.on January 22 violated tha Fourth and Fouriaenth Amendments [41 it found that tha “record does not factually
support a conclusion that Tyler had abandoned the fire-damaged pramises” and accepted the lower court’s finding that
*[clonsant for the numerous searches was never obtained from defendant Tyler.” /d., at 583, §70-571, 250 N. W. 2d, at
476, 470. Accordingly, the court reversed the respondents’ convictions and ordered a new trial.

The decisions of this Court firmly eslablish that the Fourth Amendment exdands beyond the paradigmatic entryinto a
private dwelling by a law enforcement officer in search of the fruits or instrumentalities of crime. As this Court statad in
Camara v. Municipal Court, 387 \J. S. 523. 528, the "basic purpose of this Amendment. . . Is to safeguard the privacy
and security of individuals agains! arblitrary Invaslons by govemmental officials.” The officlals may be health, fire, or
building inspeclors. Their purpase may be lo lacate and abate a suspected public nuisance, or simply to perform a
505 routine periodic inspection. The privacy thatis invaded may be *505 sheltered by the walls of a warehouse or olher

commercial establishment not open to the public. Seg v, Seatfle, 387 U. S. $41; Marshall v. Barlow's, Inc., anle, at 311-
313. These demviations from the typical police search are thus clearly within the proleclion of the Fourth Amendment

The pelitioner argues, however, that an entry o investigate the cause of a recent fire is outside that proiection because
na Individuai privacyinterests are threataned. If the occupant of the premises set the blaze, then, in the words of the
petitioner's brief, his "aclions show that he has no expectation of privacy” because "he has abandoned those premises
within the meaning of the Fourth Amendment.” And if the fire had other causes, "the occupanls of the premises are
trealed as victims by police and fire officials.” In the petitioner’s view, “[ljhe likelihood that they will be aggrieved by a
possible intrusion inlo what little remains of their privacy in badly bumed premises is negligible.”

This argumentis not persuasive. For even if the pelitioner's contention that arson establishes abandonment be
accepled, its second proposition—that innocent fire victims inevitably have no protectible expectations of privacyin
whataver remains of their property—Is contrary to common experience. Paople maygo on living in their homes or
working in their affices afler a fira. Even when thatis impossible, private effects often remain on the fire-damaged
premises. The peliioner may be corract in the view that mostinnocent fire vicims are trealed courleously and welcome
inspections of their property io ascertain the origin of the blaze, but "even if true, [this conlention] is irrelevant o the
question whether the . .. inspection is reasonable within the meaning of the Fourth AmendmenlL" Camara, supra, at
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536. Once itis recognized thatinnocent fire vicims retain the protection of the Fourth Amendmenl, the rest of the
petitioners argumant unrawels. For itis, of course, impossible to Justify a warrantiess search on the ground of

abandonment by arson *506 when that arson has not yet been provad, and a conviction cannot be used ex post facto to
validate tha infroduction of evidence used lo secure that same conviction,

506

Thus, there Is no diminution in a person's reasonable expectation of privacy nor in tha prolection of the Fourth
Amendment simply because the official conducting the search wears the uniform of a firefighler rather than a
policeman, or because his purposa is to ascertain the cause of a fire rather than to {ook for evidence of a crime, or
because the fire might have been started deliberalely. Searches for administrative purposes, like searches for evidence
of crime, are encompassed by the Fourth Amendment. And under that Amendment, "one govemning principle, justified by
history and by current experience, has consistently been followed: except in certain carefully defined classes ofcases, a
search of private property without proper consentis "unreasonable’ unless ithas been authorized by a valid search
warrant” Camara, supra, at 528-528. The showing of probable cause necessary io secure a warrant may vary with the

object and intrusiveness of the seuan:h.[-s-l but the necessity far the warrant parsists.

The petiioner argues that no purpase would he served by requiring wamants to investigate the cause of a fire. This
argument is grounded on the premise that the only fact that need be shown to justify an investigatory search is that a fire
507 ofundetarmined origin has occurred on those premises. The *507 petitioner coniends that this consideration
distinguishes this case from Camara, which concemed the necessity for wamrants to conduct routine building
inspections. Whereas the occupant of premises subjected to an unexpected building inspection may hava na way of
knowing the purpose or lawfulness of the entry, itis argued that the occupant of bumed premises can hardly question
the factual basis for fire officials' wanting access 1o his properly. And whereas a magistrate performs the significant
function of assuring that an agancys declsion to conduct a routine Inspection of a particular dwelling conforms with
reasonable legislative or administrative standards, he can do litle more than rubberstamp an application to search fire-
damaged premises for the cause of the blaze. In shor, whera the justification for the search is as simple and as

obvious to everyone as the fact of a recent fire, a magistrate's review would be a iime-consuming formatlity of negligible
protection to the occupant.

The petitioner's argument fails primarily because itis bullton a faulty pramise. To secure a wamant to Investigate the
cause of a fire, an official must show maore than the bare fact that a fire has occurred. The magisirate's duty s to assure
ihat the proposed search will ba reasonable, a determination that requires inquiry Into the need for the intrusion on the
one hand, and the threat of disruption to the occupant on the other. For routine bullding inspections, a reasonable
balance between these competing concerns is usually achieved by broad legislative or administrative guidelines
specifying the purpase, fraquency, scope, and manner of conducting the inspections. In the context of investigatory fire
searches, which are nol programmatic but are responsive to individual events, a more particularized inquiry maybe
necassary. The number of prior entries, the scope of the search, the time of daywhen it is proposed lo be made, lhe
lapse of ime since the fire, the confinued use of the building, and the owner's efforts to secure it against intruders might
all be relevant factors. Even though a fire viclim's privacy must normally yield to the vital “508 social abjective of
ascerlaining the cause of the fire, the magistrale can perform the important function of preventing harassment by

keeping that invasion o a minimum. See See v. Seatlle, 387 U. S, at 544-545;
Marshail v, Barlow's, Inc., anta, at 323.

508

In addition, even if fire vicims can be deemed aware of the factual juslification for investigatory searches, It does not
follow that they will also recognize the legal authority for such searches. As the Court stated in Camara, "when the
inspeclor demands entry [withoul a warrant], the occupant has no way of knowing whather enforcemeant of the municipal
code involvad requires inspection of his premises, no way of knowing the lawful limits of the inspeclor's powerto
search, and no way of knowing whether the inspector himselfis acting under proper authorization.” 387 U. S, at §32,
Thus, a major funclion of the wamantis to provide the property owner with sufficient information lo reassure him of the
entry's legality. See UUnifod Stales v, Chadwick, supra, at 9.

In short, the wamant requirement provides significant pratection for fire victims in this contex, just as il does for property
owners faced with routine building inspections. As a genaral matier, then, official entries to investigale the cause ofa
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fire must adhere to the warrant procedures of the Fourth Amendment. In the words of the Michigan Supreme Court:
"Where the cause [of the fire] is undelermined, and the purpose of the investigation is to delermine the cause and to
prevent such fires from occurring or recuming, a . . . search may be conducted pursuant o a warrant issued in
accordance with reasonabls legislative or administrative standards or, absent thair promulgation, judicially prescribed
standards; if avidence of wrongdoing Is discovered, it may, of course, be used to establish probable cause for the
Issuance of a criminal Investigative search warrant or in prosecution.” But "[iff the autherities are seeking evidence to be
used In a criminal prosecution, the usual standard [of probable cause] will apply.” 399 Mch., at 584, 250 N. W. 2d, at
477. Since ali 509 the entries in this case were “without proper consent® and were not "authorized by a valid search
warrani," each ona Is illegal unless it falls within one of the “"cerain carefully defined classes of cases” for which
warmanis are not mandalory. Camara, 387 L), S, at 528-529.

509

QOur decisions have recognized thal a wamantiess entry by criminal law enforcement officials maybe legal when thera is
compelling need for official action and no time o secure a wamant. Warden v. Havden, 387 1), S, 294 (wammanliess entry
of house by polica in hot pursuit of armed robber); Ker v, California, 374 U1, S, 23 (warrantiess and unannounced enlry of
dwelling by police to preventimminent destruction of evidence). Similarly, in the regulalory field, our cases have
recognized the importance of "prompt inspections, even without a warrant, ... in emergency situations.” Camare, supra.
2t 539, citing North American Cold Storage Co. v. Chicago. 211 U. S. 306 (seizure of unwholesome foad); Jacobson v,

Messachuselts, 197 U. S. 11 (compulsory smallpox vaccination); Compagnie Francaise v. Board of Health 186 U. .
380 (health guarantine).

Abuming bullding clearly prasenis an exigency of sufficient proportions to render a wamantless entry "reasonable.”
Indeed, it would defy reason lo supposae that firemen must secure a warrant or consent bafore entering a buming
structure fo put out the blaza. And once in a bullding for this purpose, firefighlars may seize evidence of arson thatis in
plain view. Coolidye v. New Hampshire, 403 L). S. 443, 465-466. Thus, the Fourth and Fourteenth Amendments were
not violatad by the entry of the firamen to exinguish the fire at Tyler's Auction, nor by Chief See's remaval of the two
ptastic containers of lammabie jliquid found on the floor of one of the showrooms.

Although the Michigan Supreme Court appears lo have accepted this principle, its opinion maybe read as holding that
510 510 the exigency juslifiing a wamantless enbryto fight a fire ends, and the need to get a warrant begins, with the
dousing of the last lama. 398 Mich., at 579, 250 N. W. 2d, at 475. We think this view of the firefighting function is
unrealistically narrow, howewver. Fire officials are charged not only with edinguishing fires, but with finding their causes.
Prompt determination of the fire’s origin maybe necessaryto preventits recurrence, as through the detection of
continuing dangers such as faulty wiring or a defective furnacs. Immediale investigation may also be necessaryio
preserve evidence from inlentional or accidental destruction. And, of course, the sooner the officials complete their
duties, the less will be their subsequentinterference with the privacy and the recovery efforls of the victims. For these
reasons, officials need no warrant lo remain in a building for a reasonable time to invesligate the cause of a blaze after

ithas been e:clinguishad.'-@-l And if the warrantless entry lo pul out the fire and determine its cause is constitulional, the
warrantiess saizure of evidence while inspecting the premises for these purposes also is consfitutional.

v

A

The respandents argua, however, that ihe Michigan Supreme Court was comect in holding that the departure by the fire

511 “511 officials from Tyler's Auction at4 a. m. ended anylicense they might have had to conduct a warrantless search.
Hence, they say that even if the firamen might have been entitied to remain in the building without a warmrant to
investigate the cause of the fire, their re-entry four hours afler their departure required a warant.
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On the facts of this casa, we do not believe that a warrant was necessary for the early moming re-entries on January 22.
As the fire was baeing exinguished, Chief See and his assistants bagan theirinvestigation, but visibility was severely
hinderad by darkness, steam, and smoke. Thus theydeparted at4 a. m. and returned shortly afler daylight to continue
their investigation. Litle purpose would have been served by thelr remalnlng in the building, except to remove any doubt
about the legality of the warrantless search and seizuse [ater that same moming. Under these circumatances, we find

that the moming entries were no mors than an actual continuation of the first, and the lack of a warrant thus did not
invalidate the resuiting seizure of evidence.

The entries occumring after January 22, however, were clearly detached from the initial exigency and warrantless entry.
Since all of these searches wera conducted without valid wamants and without consent, they were Invalid under the

Faurth and Fourteenth Amendments, and any evidence obtained as a result of thase eniries must, therefore, be
axcluded at the raspondents’ refrial.

Vv

In summation, we hold that an eniry to fight a fire requires no warmrant, and that once in the bullding, officials mayremain
there for a reasonable time to investigate the cause of the blaze. Thereafter, additional entries to investigale the cause

of the fire must be made pursuant to the warrant procedures goveming administrative searches. See Camam, 387 U,
512 S5, at534-539; See v. Seatltle, 387 U. 5., at 544-845: Marshall v. *512 Barlowss, Inc., ante, at 320-321, Evidence of arson

discoverad in the course of such investigations is admissible at trial, but if the investigating officials find probable cause
to beliave that arson has occurred and require further access to gather evidance for a possible prosacution, they may

obtain a warrant only upon a traditional showing of probable cause applicable 1o searches for evidence of crime. United
States v. Ventrescs, 380 1). $. 102.

These principles require that we afirm the judgment of the Michigan Supreme Court ordering a new trial
Affirmed.

MR. JUSTICE BLACKMUN joins tha judgment of the Court and Parts [, lll, and IV-A of its opinion.

MR. JUSTICE ERENNAN took no partin the consideration or decision of this case.

MR, JUSTICE STEVENS, concurring in part and concurring In the judgment.

Because Pari I of the Court's opinion in this case, like the opinicn in Camara v. Municipal Cour, 387 U, 5. 523, seems

lo *513 assume that an official search must either be conducied pursuant to a warrant or not lake place atall, | cannot
join its reasoning.

513

In particular, 1 cannot agree with the Court's suggestion that, if no showing of probable cause could be made, "the
warrant procedures govarning administrative searches,” anle, at 511, would have complied with the Fourth Amendment.

In my apinion, an "administrative search warant” does not satisfy the requirements of the Warrant Clause [l See

Marshall v. Bariow's, Inc., anle, p. 325 (STEVENS, J,, dissenting). Nor does such a warmrani make an otherwise
unreasonable search reasonable.

Awarmrant provides authority for an unannounced, immediale entry and search. No nolice is given when an application

for a wamant is made and no notice precedes its exaculion; when issued, it authorizas e:nlryhyft:m:e.Igl In my view,
whan there is no probable cause o believe a crime has been committed and when there is no special enforcement

need to justifyan unannounced er'tlry,!;’--l the Fourth Amendment neither requires nor sanctions an abruplt and
514 peremptory confrontatian *514 betwaen sovereign and citizen 1] In such a case, to complywith the constitutional
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requirement of reasonablensess, | belisve the sovereign must provide fair notice of an inspaction 12!

The Fourth Amendment interests involved in this case could have been protecled In elther of two ways—bya warmant, if
probable cause axsled; or by fair nolice, if neither probable cause nor a special law enforcement need exisied. Since

the entry on February 16 was not authorized by a warrant and not preceded by advance notice, | concurin the Couri's
Judgment and in Parts 1, I}, and IV of its apinion.

MR. JUSTICE WHITE, with whom MR. JUSTICE MARSHALL joins, concuming in partand dissenting in part
1Join in all but Part IV-A of tha opinion, from which | dissent. | agree with the Court that:

"[Aln entrylo fight a fire requires no warrant, and that once in the building, officials may remain there fora
reasonable time lo investigate the cause of the biaze. Thereaftar, additional entries o investigate the

515 cause of *515 the fire must be made pursuant io the warrani procadures governing administrative
searches." Anis, at 511.

The Michigan Suprame Courl found that the warrantiess searches, at 8 and 9 a. m. wers not, in fact, continuations of the

earlier entry under e»igentcirt:a.lmstanc:estl and therefore niled Inadmissible all evdence darived from those searches.
The Court offars no sound basls for overtuming this conclusion of the state court that the subsequent re-antries were
distinct from the original entry. Even if, under the Cour's “reasonable time"” criterion, the iremen might have stayed in
the building for an additional four hours—a proposition which is by no means ¢lear—ihe fact remains that the iremen
did not choose o remalin and continus their search, but instead lacked the door and deparied fom the premises
antirely. Tha fact that the firemen wera willing 1o leave demonstrates that the exigent circumstances justifiing their

original warranless entry wara no longer present. The situation is thus analogous to thatin G M Leasing Comp v,
United Stales, 429 ). S, 338, 358-3593 (1977):

"The agents' own action .. . In their delay for two days following their first entry, and for more than one day
following the obsesvation of materals being moved from the office, befora they made the entry during

which they seizad the racords, Is sufiiclent to support the District Court’s implicit finding thal there were
no exigent circumslances, . .."

516 To hold that some subseqguant ra-enfries are “continuations” *516 of earller ones wiil not aid firemen, but confuse them,

for it will be difficult to predict in advance how a court might view a re-entry. In the end, valuable evidence maybe
excluded for failure to seek a warrant that might have easily been obtainad.

Those investligating fires and their causes deserne a clear demarcation of the constitutional limits of their authority.
Today's opinion recognizes the need for speed and focuses atlention on fighting an ongoing biaze. The firetruck need
not stop al the courthouse in rushing lo the flames. But once the fire has been exinguished and the firemen hawe left
the premises, the emergencyis over. Further intrusion on private property can and should he accompanied by a warrant
Indicating the authority under which the fremen presume 1o enler and search.

There is another reason for holding thal re-entry afler the initizl depariure required a proper warrant. The state courls
found that at the lime of the firsl re-enltry a criminal invesligation was under way and thai the purpose af the officers in re-
entering was (o gather evidence of crime, Unless we are lo ignare these findings, a warrant was necessary. Camam v,

Municipal Court, 387 1). 5, 523 (1967), and Sea v. Sealfla, 387 U. S. 541 (1967}, did nol differ with Frank v, Meryland, 359
U. 8. 360 {1959), thal searches for criminal evidence are of special significance under the Fourth Amendment.

MR. JUSTICE REHNQUIST, dissenting.

| agree with my Brother STEVENS, for the reasons expressed In his dissenfing opinion in Marshall v. Barlowss, Inc., ante,

al 328, that the "Warrant Clause has no application to routine, regulatory inspections of commercial premises.” Since in

my opinion the searches involved in this case fall within that category, I think the only appropriate inquiryis whether they

were reasonable. The Court does not dispute that the entries which occurred al the time of the fire and the nex morming
517 were entirelyjustified, and | see nothing lo indicate that the *517 subsequent searches were not also eminently
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518

reasonable in light of all the circumstances.

In evaluating the reasonableness of the later searches, their most obvious feature is that they occurred aftar a fira which
had done substantial damage lo the premises, including the destructicn of most of the inlerior, Thereafter the premises
were nol being used and very likely could not have been used for business purposes, at leasi until substantial repairs
had taken place. Indeed, there is no indication in the racord that afler the fire Tyler ever made any attempt io secure the
premises. As a resull, the fire department was forced to lock up the building to prevent curious bystanders from entering

and suffering injury. And as far as the record reveals, Tylar never objected o this procedure or attemptad io reclaim the
premises for himself.

Thus, regardiess of whether the premises wera lechnically "abandoned® within the meaning of the Fourth Amendment,
cf. Abel v. United Slales, 362 U. §. 217, 241 (1960); Hestarv. United Stales, 265 U. S. 57 (1924), itis clear io me that no
purpose would have been served by giving Tyler notice of the inlended search or by raquiring that the search take place
during the hours which in other sitvations might be considered the only “reasonable” hours to conduct a regulatory
search. In facl, as | read the record, it appaars that Tyler not only had naotice that the Invastigators were occasionally
antering the premises for the purpose of determining the cause of the fire, but he never wiced the slightest objaction to
these searches and actually accompanied the investigators on at least one accasion. App, 54-57. In fact, while
accompanying the investigators during one of these searches, Tylar himself suggested that the fire verywell may have
been caused by arson. /d., at 56. This observation, coupled with all the other circumstances, including Tyler's
knowledge of, and apparent acquiescenca in, the searches, would have been taken by any sensible person as an
indication that Tyler thought the *518 searches ought to confinue until the culprit was discovered; at the very least they
indicated that he had no objection to these searches. Thus, regardiess of what sources may serve to inform one's
sense of whatis reasonable, in the clrcumstances of this case | see nothing to indicate that thesa searches wars In
anyway unreasonabils for purposes of the Fourth Amendment.

Since the later searches ware just as reasonable as the search the moming immediately after the fira in light of all
these circumstances, the admission of evidenca derived therefrom did not, in my opinion, violale respondanis’ Fourth

and Fourteenth Amendment rights. | would accordingly reversa the judgment of the Supreme Court of Michigan which
held to the contrary.

[11 \n addition, Tyler w as convicled of the substaniive offenses of burning rea! property, Mich. Comp. Law s § 750,73 (1970), and
burning insured property with Intent to defraud, Mich. Comp. Law s § 750.75 (1970).

[2] Sergeant Hoffman had antsred the pramises w ith other officials at least tw ice before, on January 26 and 29, No physical evidence
w as abtained as a resull of these warrantiess enlries.

[3] The Slale’s case was substantially buitressed by the leslimony of Oscar Frisch, a farmer employea of the raspondents. He
described helping Tylar and Tompkins move valuable tems from the siore and old furnilure into the stare s few days before the fire.

He also related that the respondents had told him thare w ould be a fira on January 21, and had insiruclad him lo place mattresses on
top of other objects so thal they would bumn better.

[41 Having concluded that w arrants shouk] have been secured {or the postfire searches, the court explained that different standards

of probabla cause governed Searches 1o delarmine tha causa of a fira and searches to gather avidence of crime. & then described
w hat standard of probable cause should govern all the searches in this case:

“Whila it may be no easy lask under some circumsiances lo distinguish as a factua) matier betw sen an administrative inspectlion and a
criminal invesligation, in the instant case the Court is not faced with thal task. Having law fully discovered the plaslic containers of
flammable quid and other evidence of arson before the fire w as exlinguished, Fire Chief See focused his allention on assembling
proof of arson and bagan a criminal investigation. At that poinl there w as probable cause for issuance of a criminal investigative
search warrant.” 399 Mich., at 577, 250 N. W. 2d, at 474 (citations omitted).

[5] For administrative searches conducied lo enforce local buiding, health, or fire codes, ™ prabable cause’ to issue a w arrant to
inspact . . . exists] if reasonable legisiative or administrative standards for condusling an ares Inspection are salisfied wilh respeci lo
a particular dw elling. Such standards, w hich w il vary w ith lhe municipal program being enforced, may be based upon the passage of
lima, the nature of the buiding {e. g., a muli-family apartment house), or the condhiion of the enlire area, but Lhey w il not necessarily
depend upon specific know ladge of tha condition of the particular dw efiing.” Camars, 387 ). S., at 538; Marshall v. Barlow’s, Inc.,
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anis, at 320-321. See LaFave, Administraliva Searches and the Fourth Amendment: The Camara and See Cases, 1967 Sup. Ct. Rav. 1,
18-20,

[61 The circumstances ol parlicular fires and the rale of firemen and investigating officials will vary widely. A fira in a singla-family

dw elling that clearly is extinguished at some identifiable ime presenls lew er complexities than those fkely to attend a fire that spreads
ihrough a large apartmant complax or that angulfs numereus buiklings. In the latter situations, i may be nacessary for officials—
pursulng thair duty both o extinguish the fire and to ascertain iis origin—to remain on the scene for an extended period of tima
repeatedly entaring or re-entering the building or buildings, or portions thereof. In datarmining w hat constitutes a “reasanable time lo

investigata,” appropriate racognition mus! ba given lo the exigencies that confront of ficials serving under these condilions, as w el as
1o Individuals’ ;easonabla expectations of privacy.

71 The petitioner allages thal raspondant Tompkins lacks standing to object ta the unconstiulional searches and selzures. The
Michigan Suprema Court refused to consider the State's argument, how aver, bacausa tha prosecutor failed to raise the issue In the
trial court or in the Michigan Court of Appeals. 398 Mich., at 571, 250 N. W. 2d, at 470-471. We read the state court’s opinlan to mean
that in the absance of a timely objection by the State, a defendant w I be presumed fo have standing. Fallure to present a federal
question In conformanca w ith stale procedure constitutas an adequate and independent ground of decision barring raview in this
Court, so long as the State has a legitimale Interest in enforcing #s procedural rule. Hanry v, Mississippl, 378 L) S, 443, 447. See
Safewsy Stores v. Okishoma Grocers, 360 ). $. 334, 342 n. ¥; Cardinaje v. Lovisiana, 394 ). $, 437, 438. The pelilioner does not

claim that Michigan's procedural rule serves no legitimate purposa, Accordingly, w e do not enterialn the pelitioner’s standing claim
w hich the state court refused lo consider baecause of procedural defautt,

[1] The Warrant Clause of the Fourth Amendmant provides that "no Warrants shali lssua, but upon probable causa, supporied by Oath
or affirmation, and particutarly describing the placa to be searched, and the persons or things to be seized.”

[2] Seea v 4 23-324. As the Court observed in Wyman, & w arrant s nol simply a device providing

procadural prolections far the cilizen; it also grants the government increased aulhority to invada the citizen's privacy. See Miliar v.
H 7 L) 1, 307-308.

3] I lhis case, there obviously w as a special enforcement need justiying the initial entry 1o exlinguish the fire, and | agrea that the
search on the morning after tha fire w as a continuation of (hat entirely legal enlry. A spacial enforcemant need cen, of course, be

established on more than a case-by-case basis, especlally if thera is a relevant legistative determination of need. See Marshall v.
Bariow's, Inc., ante, p. 325 {STEVENS, J., dissenting).

[4] The Fourth Amendment ensures "[ijhe right of the paople ic be secura in thelr persons, houses, papers, and effacts, against
unreasonable searches and seizures.” (Emphasls addad.) Surely this broad protection encompasses the expectation that the
government cannol demand immeadiale entry w hen it has neither probable causa to suspect Hlegality nor any other pressing
snforcement cancern. Y et under the rationale In Part %ol the Court's opinlon, the less raason an officer has to suspect Hegality, the
less justification he need give the magistrate in order to conduct an unannounced search. Under this rationale, the police w il have no

incentive—indeed they have a disincentive—lo astablsh probable cause before obtaining authority to conduct an unannounced
search.

[5] See LaFave, Administrative Searches and the Fourth Amendment: The Camara and See Cases, 1967 Sup. Ct. Rev. 1, The
requiremment of giving notice before conducting a rautine administrative search is hardly unprecedented. & closely paraflels exisling

procedures far administrative subpoenas, ses, e. g., 15 U. 5. C. § 1312 (1976 ed.}, and is, as Professor LaFava paints oul, embodied
in English law and praclice. See LaFave, supra, at 31-32.

[1 The Michigan Supreme Courl recognized that "[ijf there are exigent circumstances, such as reason Lo balieve thal the destruction of
evidence is imminent or that a further eniry of the premisas is nacessary to pravent the recurrence of the fire, no w arrant is required
and evidence discavered is admissible,” 389 Mich, 564, 578, 250 N, W, 2d 467, 474 {1977). 1 found, how ever, that "i]n the instant

case there w ere no exigent circumstances jusiifying the searchas made hours, days or w eeks after the fire w as extinguished.” /d., al
579, 250 N. W. 2d, at 475.
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268 "266 Rehnquist, C. J., delivered the opinion for a unanimous Court. Scalia, J., filed a concurring opinion, post, p. 278.
Austin C. Schiick argued the cause for the United States. With him on the briels were Solicitor General Olson,
Assistant Attomey General Chertolf, Deputy Solicitor General Dreeben, and Deborah Walson

Victoria A. Brarbl argued the cause for respondent. With her on the briel was Fradric F. Kaslylz1

268 *268 Chief Justice Rehnquist delivered the opinion of the Courl.

Respondent Ralph Arvizu was stopped by a border patrol agent while driving on an unpaved road in a remote area of
soulheasiern Arizona. A search of his vehicle tumed up more than 100 pounds of marijuana. The District Courl for the
Disfricl of Arizona denied respondent's motion to suppress, but the Court of Appeals for the Ninth Circult reversed. In
the course of ils opinion, it categorized cerlain faclors relled upon by the District Court as simply out of bounds in

deciding whether there was “reasonable suspicion” for the slop. We hoid that the Court of Appeals’ methodology was
conlrary to our prior decisions and that it reached the wrong result in this case.

On an afternoon in January 1998, Agent Clinton Stoddard was working at a border patrol checkpoint along U. S.
Highway 191 approximately 30 miles north of Douglas, Arizona. App. 22, 24. See Appendix, infra {containing a map of
the area noling the location of the checkpoint and other points imporiant to this case). Douglas has a population of
about 13,000 and is situaled on the United States-Mexico border in the southeastem par of the Siate. Only two
highways lead north from Douglas. See App. 157. Highway 191 leads narth to interstale 10, which passes through
Fucson and Phoenix. Stale Highway B0 heads northeast through less populated areas toward New Maxico, skirting

south and east of the portion of the Coronado National Forest that lies approximately 20 miles northeast of l:muglas.'-‘-l

The checkpoint Is located at the intersection of 191 and Rucker Canyon Road, an unpaved east-west rcad that
connects 191 and the Coranado Nalional Forest. When the checkpoinl is operational, borders patrol agents siop the
265 traffic *269 on 191 as part of a coordinated effori to stem the flow of illegal immigration and smuggling across the
International border. See id., al 20-21. Agents use roving palrols lo apprehend smugglers lrying to circumvent the
checkpoint by taking the backreads, including those roads Ihrough tha sparsaly populaled area between Douglas and
the national forest. /d., al 21-22, 26, 80. Magnetic sensors, or “intrusion devices," facililate agenis’ efforis in patrolling

these areas. See id, at 25. Directionally sensitive, the sensors signal the passage of traffic thal would be consistent
wilh smuggling activilies. Ibid.; Tr, of Oral Arg. 23-24.

Sensors are located along the only other northbound road from Douglas besides Highways 191 and 80: Leslie Canyon
Road. Leslie Canyon Road runs roughly parallel to 191, about halfway between 191 and the border of the Coronado
National Forest, and ends when it intersects Rucker Canyon Road, Il is unpaved beyond the 10-mile strelch leading
out of Douglas and Is very sarely traveled except for use by local ranchers and lorest service parsonnel. App. 26.
Smugglers commonly try to avoid the 191 checkpoint by heading west on Rucker Canyon Road from Leslie Canyon
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Road and thence to Kuykendall Cutoff Read, a primilive dirt raad that leads north approximately 12 miles east of 191.
Id.,, at 28-30. From there, they can gain access to Tucson and Phoenix. Id., at 30.

Around 2:15 p.m., Stoddard received a report via Douglas radio that a Leslie Canyon Road sensor had been triggerad.
id., at 24, This was significan! lo Stoddard for two reasons. First, it suggested to him that a vehicle might be trying to
circumvent the checkpoeint. id., at 27. Second, tha timing coincided with the point when agents begin heading back o
the checkpaint for a shift change, which leaves the area unpatrollad. /d., al 25, 47. Sioddard knew that alien smugglers
did extensive scouting and seemed to be mosl aclive when agents were en route back to the checkpoint, Anather

270  border patrol agent told Stoddard that the same *270 sensor had gone off several weeks before and that he had

apprehended a minivan using the same route and witnessed the occupants throwing bundles of masijuana out the
door. fid, at 27.

Stoddard drove eastbound on Rucker Canyon Road io investigate. As he did so, he received another radio report of
sansor activity. Id., at 29. It indicaled that the vehicle that had triggered the first sensor was heading westbound on
Rucker Canyon Road. He conlinued east, passing Kuykendall Cutoff Road. He saw the dust irail of an approaching
vehicle about a half mile away. Id., al 31. Stoddard had not seen any other vehicles and, based on the timing, believed
ihat this was the one that had tipped the sensors. Id, at 31-32. He pulled off {o the side of the road at a slight slant so
he could get a good look at the oncoming vahicle as i passed by. /d, at 32.

It was a minivan, a type of automobila that Stoddard knew smugglers used. /d., at 33. As it approached, it slowed
dramalically, from about 50-55 to 25-30 miles per hour. /d., at 32, 57. He saw five accupants inside. An adult man was
driving, an adult woman sal In the front passenger seat, and three children were in the back. id., at 33-34. The driver
appeared stiff and his posture very rigid. He did nol Iook at Sloddard and seemed to be trying to pretend that Stoddard
was not there. Id,, at 33. Stoddard thought this suspicious because in his experience on patrol most persons look over
and see what Is going on, and in that area mast drivers give barder patrol agents a friendly wave. Id., at 59. Stoddard
noticed that the knees of the two children sitting in the very back seat were unusually high, as if their feet were
propped up on some cargo on the floor. /d., at 34,

Al thal point, Stoddard decided lo get a closer look, 5o he began to follow the vehicle as it continued westbound on
271 Rucker Canyon Road toward Kuykendall Cutoff Read. /d, at 34-35. Shortly thereafier, all of the children, though *271
still facing forward, pul their hands up at the same time and began to wave at Stoddard in an abnormal pattern. /d,, at

35, 61. It lookad to Stoddard as if the children were being instructed. Their odd waving continued on and off for about
four to five minules. /d., at 35, 73.

Several hundred {eet before the Kuykendali Cutoff Road inlersection, the driver signaled that he would turn. /d., at 36.
Al one point, the driver turned the signal off, but jusl as he approached the inlersection he pul it back an and abruptly
tumed north onte Kuykendall. The furn was significant to Stoddard because it was made at the last place that would
have allowed lhe minivan {o avoid the chackpoint. /d, at 37. Also, Kuykendall, though passatle by a sedan or van, is
rougher than either Rucker Canyon or Leslie Canyon Roads, and the normal traffic is four-wheel-drive vehicles. id,, at
36, 63-64. Stoddard did not recognize the minivan as parl of the local traffic agents encounter on patro), id., at 37, and
he did not think it likely that the minivan was going o or coming fram a picnic ouling. He was not aware of any picnic
grounds on Turkey Creek, which could be reached by following Kuykendall Culoff all the way up. Jd., al 54. He knew of
picnic grounds and a Boy Scout camp east of the intersection of Rucker Canyon and Leslie Canyon Roads, id, at 31,

53, 54, bul the minivan had tumed west at thal intersection. And he had never seen anyone picnicking or sightseeing
near where the first sensor went off. Id,, at 53, 785.

Sloddard radioed for a registration check and learned that the minivan was registered to an address in Douglas lhat
was four blocks norih of the border in an area notorious for alien and narcotics smuggling. Id., at 37-38, 66-67. Alter
recelving the information, Stoddard decided to make a vehicle stop. /d., al 38. He approached the driver and leamed
272 that his name was Ralph Arvizu. Stoddard asked if respondeni would mind if he looked inside and searched “272 the
vehicle. Id., at 43. Respondent agreed, and Sloddard discovered marijuana in a black dufiel bag under the feet of the

http://scholar.google.com/scholar_case?case=7484112424938867215&q=A... 9/23/2015



two children in the back seat. Id,, at 45-46. Another bag containing marijuana was behind the rear seat. /d, at 46. In
all, the van contained 128.85 pounds of marijuana, worlh an estimated $99,080. Brief for United States B.

Respondent was charged with possession with intent fo distibute marijuana in violation of 21 U. 5. C. § 841(a)(1)
(1994 ed.). He moved lo suppress the marjuana, arguing ameng other things thal Stoddard did not have reasonable
suspicion to siop the vehicle as required by the Fourth Amendment. Afler holding a hearing where Stoddard and
respondent testifled, the District Court for the District of Arizona ruled otherwise. App. {o Pel. for Cert. 21a. It pointed to
a number of the facts described abave and noled pardiculary that any recreational areas north of Rucker Canyon

would have been accessible from Douglas via 191 and another paved road, making it unnecessary to take a 40-1050-
mile trip on dirt roads. Id, al 22a,

The Court of Appeals for the Ninth Circuit reversed. 232 F. 3d 1241 (2000). In its view, lact-specific weighing of
circumslances or other mullifaclor tests introduced “a troubling degree of uncertainty and unpredictability” into the
Fourth Amendment analysis. id.,, al 1248 (intemal quotation marks omitied). it therefore "attempt[ed] . . . to describe
and clearly delimit the extenl 1o which cerlain faclors may be considered by law enforcement officers in making stops
such as the stap involving]" respondent. /bid. After characterizing the District Courl's analysis as relying on a list of 10
faclors, the Courl of Appeals proceeded to examine each in tumn. it held that seven of the factors, including
respondent's slowing down, his failure to acknowledge Stoddard, the raised posilion of the chitdren's knees, and their
odd waving carried litlle or no weight in the reasonable-suspicion calculus, The ramaining factors—the *273 road's use
by smugglers, the temporal proximity batween respondent's trip and the agents' shift change, and the use of minivans
by smugglers—were not enough to render the slop permissible. /d., al 1251. We granted certiorari to review the

decision of the Court of Appeals because of ils importance to the enforcement of faderal drug and immigration laws.
532 U. S. 1065 (2001).

273

The Fourth Amendment prohibits "unreasonable searches and seizures” by the Government, and its protections
extend lo brief investigalory slops of persons or vehicles thal fall short of traditional arrest. Temyy. Ohip, 392 1. 5. 1.9
(1968}, United States v. Cortaz, 449 U. . 411,417 {(1981). Because the "balance between the public interest and the
individual's right lo personal security,* United States v, Srignonj-Ponce, 422 1), S, B73, B78 (1975, tilts in favor of a
standard less than probable cause in such cases, lhe Fourth Amendment is satisfied if the officer’s action is supported
by reasonable suspicion lo believe thal criminal aclivity “'may be afoot,' " Uniled Stales v. Sgkolow 4904.5.1, 7
(1989) (quating Terry, supra at 30). See also Corlez, 449 L1 S, al 417 ("An invesfigalory stop must be justified by
some gbjective manifestation that the person stopped is, or is about lo be, engaged In criminal aclivity”).

When discussing how reviewing courts should make reasonable-suspicion determinations, we have said repaatedly
that they must look at the "tolality of the circumstances” of each case ta see whether the detaining officer has a
“particularized and objeclive basis” for suspecling legal wrangdoing. See, a. g., id., al 417-418. This process allows
officers lo draw on their own experience and specialized training to make inferences from and deductions ahout the
cumulative information available to them that "might well elude an untrained person.” Id., at 418. See also Omelas v.
United States, 517 U, §. 690, 699 {1996) (reviewing court must give "dus weighl" to factual inferences drawn by
274 resident *274 judges and local law enforcement officers). Allhough an officer's reliance on a mere *"hunch’' " Is

insufficient to juslify a stop, Terry, supra. al 27, the likelihood of criminal activity need nol rise o the level required for

probable cause, and it falls considerably shart of salisfying a preponderance of the evidence standard, Sokglgw,
supra. ot 7.

Cur cases have recognized that the concept of reasonable suspicion Is somewhal abstract. Omelas. supra, at 696
{principle of reasonable suspicion is not a " finely-iuned standar{d]' "); Corez, supra, at 417 (the cause "sufficient to
authorize police o stop a person™ is an "elusive concept”). But we have deliberately avoided reducing it to ™ a neal set
of legal rules,’ * Omalas, supra, at 695696 (quoting {flinois v. Gates, 462 UJ. S. 213, 232 (1983)). In Sokolow, for
example, we rejecled a holding by the Court of Appeals that distinguished between evidence of ongoing criminal
behavior and probabilistic evidence because it “create[d] unnecessary difficulty in dealing with one of the relatively
simple concepls embodied in the Fourth Amendment.” 490 U}, S, at 7-8.
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We think that the approach taken by the Court of Appeals here departs sharply from the teachings of these cases. The
court's evaluation and rejection of seven of the lisied factors in isolation from each other does not take into account the
“tolality of ihe circumstances," as our cases have understaad that phrase. The court appeared to believe that each
observation by Stoddard that was by itself readily susceplible to an innocent explanation was entitted to “no weight.”
See 232 F. 3d, al 1249-1251. Terry, however, precludes this sort of divide-and-conquers analysis. The officer in Temy
obsarved the pefitioner and his companions repealedly watk back and forth, look into a store window, and confer with
one another. Athough each of the series of acts was “perhaps innocent in itself,” we held that, taken together, they
"warranted further investigation.” 392 U. S, al 22. See also Sgkolow, supra, at 9 (holding that faclors which by

275 themselves *275 were "quite consistent with innocent travel” colleciively amounted lo reasonable suspicion).

The Court of Appeals' view thal il was necessary to "clearly delimit” an officer's consideration of certain factors o
reduce "troubling . . . uncerainty,” 232 F, 3d, at 1248, also runs counler to our cases and underestimales the
usefulness of the reasonable-suspicion standard in guiding officers in the field. In Omelas v. Uniled States, we held
that the standard for appeliate review of reasonablesuspicion determinations should be de novo, rather than for "abuse
of discrelion.” 517 ). S_, at 681. There, we reasoned that de novo review would prevent the affirmance of opposite
decisions on idenlical facls from differant judiciat districts in the same circuit, which would have been possible under
the lattes standard, and would allow appellate courts to clarify the legal principles. /d., at 697. Other benefils of the
approach, we said, were ils tendency to unify precedenl and greater capacity to provide law enforcement officers wilh
the tools lo reach comact delerminations beforehand: Even if in many instances the factual “mosaic” analyzed for a
reasonable-suspicion determination would preclude one case from squarely controlling another, "two decisions when
viewed together may usefully add 1o the bady of law on the subject.” Id., at 697-698.

But the Court of Appeals’ approach would go considerably beyond the reasoning of Omelas and serously undercul
ihe "totality of the circumstances” principle which govems the existence vef non of "reasonable suspicion.” Take, for
example, the courl's positions that respondent's deceleration could not be considered because "slowing down after
spolting a law enforcement vehicle is an eniirely normal response that is in no way indicative of criminal activity” and
that his failure to acknowledge Stoddard’s presence provided no support because there were "no “special
circumstances’ rendering ‘innocent avoldance . . . improbable.' " 232 F. 3d, at 1248-1249. Wae think It quile reasonable
that a driver's *276 slawing down, stiffiening of posture, and failure to acknowledge a sighted law enforcement officer
might well be unremarkable in one instance {(such as a busy San Francisco highway) while quite unusual in another
{such as a remote poriion of rural southeastern Arizona). Stoddard was entitied to make an assessment of the
situation In light of his specialized iraining and familiarity with the cusloms of the area's inhabitants. See Omailas,
supra,_al 699. To the extent thal a totality of the circumsiances approach may render appellate review less
circumscribed by precedent than otherwise, it is the nature of 1he totality rule.

276

In another instance, the Courl of Appeals chose to dismiss entirely the children's waving on grounds that odd conduct
by children was all too common lo be probative in a particular case. Sea 232 F. 3d, al 1249 ("If every odd act engaged
In by one's children . . . could contribute 10 a finding of reasonable suspicion, the vast majority of American parents
might be slopped regularly within a block of their homes”). Yet ihis case did not Involve simply any odd act by children.
At the suppression hearing, Stoddard testified about the children's waving savetal times, and the record suggests that

he physically demanstrated it as well. 2! The District Court Judge, who saw and heard Stoddard, ihen characterized the
waving as "methodical,” "mechanical,” "abnormal,” and "certainly . . . a fact that is odd and would lead a reasonable
officer lo wonder why they are doing this." App. to Pet. for Cerl. 25a. Though the issue of this case does not turn on
the children's idiosyncralic actions, the Court of Appeals should not have casually rejecled this factor in light of the

District Court's superior access to the evidence and the weil-recognized inability of reviewing courls lo reconstruct
whal happened in the courtroom.

277 *277 Having considered (he {otality of the cicumstances and given due weight lo the factual inferences drawn by the

law enforcement officer and District Court Judge, we hold thal Stoddard had reasonable suspicion lo believe thal
respondent was engaged in illagal activity. It was reasonable for Stoddard to infer from his observations, his
registration check, and his experience as a border patrol agent thal respondent had set oul from Douglas along a little-

http://scholar.google.com/scholar_case?case=7484112424938867215&q=A... 9/23/2015



traveled roule used by smugglers to avaid the 191 checkpoint. Stoddard’s knowledge further supporied a
commonsense inferance that respondent intended to pass through the area at a lime when officers would be leaving
their backroads patrols 1o change shifis. The likellhood that respondent and his family were on a picnic outing was
diminished by the fact that the minivan had tumed away from the known recreational areas accessible to the east on
Rucker Canyon Road. Carroborating this inference was the fact that recreational areas farther to the narth would have
been easier lo reach by taking 191, as opposed to the 40-10-50-mile lrip on unpaved and primitive roads. The
children's elevated knees suggested the existence of concealed cargo in the passenger comparimeni, Finally, for the
reasons we have given, Stoddard's assessment of respondent’s reactions upon seeing him and the children's
mechanical-like waving, which continued for a full four to five minutes, were entilled to some weight.

Respondent argues that we must rule In his favor because the facts suggested a tamily in a minivan on a holiday
outing. A determinalion that reasonable suspicion exisis, however, need not rule out the possibility of innocent
conduct. See {flingis v. Wardiow, 528 U. S. 118 125 (2000 {that flight from police is nol necessarily indicative of
ongoing criminal activity does not estabiish Fourth Amendment violation). Undoubledly, each of these factors alone is
susceptible of innocent explanation, and some factors are more probative than others, Taken together, we believe they

278  sufficed to form a pariicularized and objeclive basis far Sloddard's *278 stapping the vehicle, making the stop
reasonable within the meaning of the Fourth Amendment.

The judgment of the Court of Appeals is therefore reversed, and the case Is remanded for furlher proceedings
consistent with this opinion.

It is so ordered
{Appendix to opinion of the Court follows this page.]

Justice Scalia, concurring.

I join the opinion of the Court, because | believe it accords with our opinion in Omelas v. Uniled States, 517 L. S. 690,
699 (1996), requiring de novo review which nonetheless gives "due weight lo inferences drawn from {the] facts by
resident judges . . . ." As | said in my dissenl in Omelas, however, | do not see how deferring to the Dislrict Courl's
faclval inferences (as opposed to its findings of fact) is compatible with de novo review. id., al 705.

The Court today says that "due welght" should have been given lo the District Courl's delerminations that the
children's waving was “'methodical,’ ‘mechanical,’ ‘abnormal,’ and ‘cestainly . . . a fact that is odd and would lead a
reasonable officer to wonder why thay are doing this.' ¥ Anfe, al 276. "Methodical,” "mechanical,” and perhaps even
"abnormal” and “odd,” are findings of fact that deserve respect. But the inference that this “would lead a reasonable
officer to wonder why they are doing this,” amounts 1o the conclusion that their action was suspicious, which | would

have thought (if da novo review is the slandard) is the prerogalive of the Court of Appeals. So we have here a peculiar
sart of de novo review,

I may add that, even holding the Ninth Circuit 1o no more than the tradifional methaodology of de nova review, ils
judgment here would have to be reversed.

I"] Briefs of amici curiae urging afirmance were filed for the DKT Liberty Project by Julia M. Carpenler; and for the National
Associalion of Criminal Defense |.awyers et al, by Lawrence S. Lustberg and Risa E. Kaufman.

[1]1 Coranado National Forest consists of 12 widely scatiered sections of and covering 1,780,000 acres in southeasiern Artzona and
southwestern New Mexico. The section of the forest near Douglas includes the Chiricahua, Dragoon, and Peloncillo Mountain
Ranges.

[21 At one point during the hearing, Stoddard lestified thal "[the children's waving) wasn't in a normal pattemn. It looked like they were
insirucied to do so. They kind of stuck their hands up and bagan waving to me like this,” App. 35
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Appeal from the United States District Court for the Central District of California. *14391439
Before: BEEZER and NOONAN, Circuit Judges, and EZRA, District Judge._

The Honorable David Alan Ezra, United States District Judge far the District of Hawaii, sitting by
designation.

QOpinion by Judge BEEZER,; dissent by Judge NOONAN.

BEEZER, Circuit Judge:

We consider whether exigent circumstances justified the warrantless entry and search of a house along
with the brief seizure of an occupant by police officers investigating a suspected burglary.

Clyde Murdock, Linda Murdock, and Jeffrey Murdock (collectively "Murdock"} appeal the district court's
grant of summary judgment in favor of Ed Stout, the City of Fontana, California, and Fontana Palice
Officers Mark Jacobson, Dave Walby and Darren Robins (collectively "Fontana®) in Murdock's 42 U.S.C. §
1983 action alleging a viclation of his rights under theFourth Amendment. The district court concluded
that the police officers acted reasonably when they entered Murdock's house without 2 warrant and

briefly detained him while investigating a possible burglary. We have jurisdiction, 28 U.5.C. § 1291, and
we affirm.



The facts are undisputed. On March 23, 1992, Rabert Keck called the Fontana Police Department to
report what he believed was suspicious activity in his neighborhood. Keck informed the Fontana police
dispatcher that a passerby had told him that he saw a young person run from a neighbor's house across
the street, enter an automaobile and drive away. The house, identified by Keck as 13767 Lighthouse

Court, was, according to the passerby, dark. The dispatcher, believing that a "possible burglary or other
crime had occurred” contacted three police officers by radic.1

1

The "Defendant's Contentions Regarding Facts,” which Murdock accepts as undisputed, include an
unfortunate use of the passive voice at a critical place. After detailing the information that Keck told the
dispatcher, the statement of facts continues, "[b]ecause the house was dark, it was believed that 3
possible burglary or other crime had occurred.” (emphasis added). We would have been delighted had
the statement of facts indicated who believed that a burglary had occurred. Nevertheless, in our
Jjudgment, the only fair reading of this inartful sentence is that both Keck and the dispatcher believed
that a burglary or other crime had occurred. This reading provides the only explanation of why the
dispatcher called three police officers to investigate. This interpretation is also supported by transcripts

of the conversations between Keck and the dispatcher and between the dispatcher and the police
officers.

Fontana Police Officers Jacobson, Walby, and Robins arrived at the house to investigate shortly before
8:30 p.m. The officers observed that the windows were secure and the garage door was closed. Officers
Jacobson and Robins proceeded to the rear of the house, where they noticed a sliding door open
approximately 8 to 10 inches. Inside, a television was on “at a low setting” and the lights were "dim."
Officer Jacobson twice announced his presence by shouting, "Fontana Police. Anybody home?" The
announcement was sufficiently loud for Officer Walby to hear it across the street. No one responded.
The telephone then rang several times. No one answered, and an answering machine was activated.

At this point, Officers Jacobson and Robins entered the house through the open door. Using their
flashlights, and with their guns drawn, they searched the living room and kitchen. The officers
discovered several cans of beer on a table near the television. The officers then entered the bedroom.
They abserved a man, later identified as Clyde Murdock, lying on the bed partially covered by some type
of blanket. Officer Jacobson announced that he was a police officer. Because the man's hands were
hidden under the blanket, Officer Jacobson immediately demanded that the man show his hands.

Murdock began yelling at the officers. Officer Jacobson eventually removed the blanket, discovering that
Murdock was fully clothed and was wearing shoes.

Officer Robins then let Officer Walby in the house. As Murdock had yet to be identified, Walby and
Robins continued to search the house for "possible suspects or other persans." They found nothing.

While this additional search was being performed, * 14401440 Murdock refused to answer Officer
lacobson's questions regarding his name and address.

When Walby and Robins returned to the bedroom, the officers conducted a pat down search of
Murdock.2 Murdock was then identified by his driver's license. He continued to act belligerently toward
the officers and demanded their badge numbers. The officers provided Murdock with their badge

numbers and left the Murdock residence, stopping at Keck's house to inform him that no burglary or
other crime had occurred.



2.

Although Murdock states in his brief that "impermissible force" was used against him by the Fontana
police officers and that the Fontana Police Department has a policy or practice of taking similar action,

he does not cite to any evidence in the record supparting these allegations, nor does he offer any cases
or argument in support of the claims. We decline to consider them.

Murdock later called Fontana Police Headquarters to complain about the incident. A police sergeant
explained the reason for the intrusion. Murdock did not request an investigation.

Murdack filed a section 1983 action seeking money damages of 20 million dollars. Both parties moved
for summary judgment. The district court granted Fontana's motion, concluding that the officers acted

reasonably when they conducted a warrantless search of the house and briefly seized Murdock.
Murdock appeals.

Murdock later sought sanctions pursuant to Federal Rule of Civil Procedure 11 against Fontana because
it initially included a claim for photocopying expenses in its bill of casts. Fontana withdrew its request

after Murdock objected to the claim. The district court declined to impose sanctions. Murdock also
appeals this decision.

We review de novo a district court’s determination of the validity of a warrantless entry into a
residence. United States v. Lai, 944 F.2d 1434, 1441 (9th Cir. 1991), cert. denied, 502 U.S. 1062, 112 S.Ct,

947, 117 L.Ed.2d 116 (1992). We also review de novo a grant of summary judgment. Jesinger v. Nevada
Fed. Credit Union, 24 F.3d 1127, 1130 (9th Cir. 1994).

The Fourth Amendment to the United States Constitution protects the "right of the people to be secure
in their persons, houses, papers, and effects, against unreasonable searches and seizures." A warrantless
search or seizure carried out in a private residence is presumptively unreasonable. Welsh v. Wisconsin,
466 U.5. 740, 748-49, 104 5.Ct. 2091, 2096-97, 80 L.Ed.2d 732 (1984); Coolidge v. New Hampshire, 403
U.5. 443, 474-75,91 5.Ct. 2022, 2042-43, 29 L.Ed.2d 564 (1971). Indeed, the protection of individuals
from unreasonable government intrusion into their houses remains at the very core of theFourth
Amendment. Payton v. New York, 445 U.S. 573, 589-90,100 S.Ct. 1371, 1381-82, 63 L.Ed.2d 639 (1980);
see also United States v. United States Dist. Court, 407 U.5. 297, 313, 92 5.Ct. 2125,2134, 32 L.Ed.2d 752

{1972) (physical entry of the home is "chief evil against which the wording of the Fourth Amendment is
directed").

Police entry into a house without a warrant is not, however, always unreasonable. Instead, a number of
purportedly "well-delineated” exceptions permit law enforcement officers to conduct constitutionally
reasonable searches and seizures without 2 warrant. Katz v. United States, 389 U.S. 347, 357,88 S.Ct.
507,514, 19 L.Ed.2d 576 {1967). Because a warrantless search is presumed to be unreasonable, Fontana
bears the burden of establishing the applicability of any exception.

Here, Fontana invokes the "exigent circumstances exception” to the search warrant requirement. The
exigency exception, unlike other more discrete counterparts such as consent searches or searches
incident to arrest, is in fact more of a residual group of factual situations that do not fit into other
established exceptions. See Wayne R. LaFave, Search and Seizure: A Treatise on the Fourth Amendment



55 6.5-6.6 (2d ed. 1987). The critical commanality shared by exigency cases is the need for quick action
in an emergency situation. United States v. Warner, 843 F.2d 401,403 (9th Cir. 1988) {noting that
presence of exigent circumstances necessarily *14411441 implies insufficient time to obtain a warrant).

We have defined exigent circumstances as:

“those circumstances that would cause a reasonable person to believe that entry . . . was necessary to
prevent physical harm to the officers or other persons, the destruction of relevant evidence, the escape
of the suspect, or some other consequence improperly frustrating iegitimate law enforcement efforts.”

Lai, 944 F.2d at 1442 {quoting United States v. McConney, 728 F.2d 1195, 1199 (9th Cir.) (en banc), cert.
denied, 469 U.S. 824,105 S.Ct. 101, 83 L.Ed.2d 46 (1984)). We evaluate the reasonableness of a
warrantless entry in view of the totality of the circumstances from the perspective of the police officers
at the time of the entry. United States v. Lindsey, 877 F.2d 777,781 (9th Cir. 1989).

Although exigent circumstances relieve the police officer of the obligation of obtaining a warrant, they
do not relieve an officer of the need to have probable cause to enter the house. Lal, 944 F.2d at 1441,
United States v. Valles-Valencia, 811 F.2d 1232, 1236 (9th Cir.), amended, 823 F.2d 381 {1987). One
commentator has noted, however, that an analysis of probable cause in exigency cases "must be applied
by reference to the circumstances then confronting the officer, including the need for prompt

assessment of sometimes ambiguous information concerning potentially serious consequences.” LaFave
§ 6.6(a), at 698.3

3.

Some courts have recognized an exception, distinct from exigent circumstances, where there is an
emergency involving imminent danger to life or property such as where an officer observes a fire in a
house or hears a scream from a house. These scenarios invoke the so-called "emergency doctrine.”
LaFave § 6.6(a), at 699; see New York v. Mitchell, 39 N.Y.2d 173,383 N YS.2d 246, 347 N.E.2d 607, cert.
denied, 426 1).S. 953,96 5.Ct. 3178, 49 L.Ed.2d 1191 (1976). In Mitchell, the New York Court of Appeals
created a three part test to analyze emergency cases: {1) the police must have reasonable grounds to
believe there is an emergency at hand and an immediate need for their assistance for the protection of
life or property; {2) the search must not be primarily motivated by intent to arrest and seize evidence;
and (3) there must be some reasonable basis, approximating probable cause, to associate the
emergency with the area or place to be searched. Id., 39 N.Y.2d at 177-78,383 N ¥5.2d 246, 347 N.E.2d
607; see Michigan v. Davis, 442 Mich. 1,497 N.W.2d 910, 918 {noting that police need not have probable
cause but rather a "reasonable belief" that a person is in need of immediate aid in order to enter a
dwelling in an emergency), cert. denied, ___ U.S. __, 113 5.Ct. 2432, 124 L.Ed.2d 652 {1993); Mincey v.
Arizona, 437 U.S. 385, 352, 98 5.Ct, 2408,2413, 57 L.Ed.2d 290 {1978) (officer can make warrantless
entry when he or she "reasonably believe[s] that a person within is in need of immediate aid"). We have
yet to consider whether this approach, or something comparable, should be adopted in a case such as
this one where police officers are investigating a possible crime at the same time they might be
rendering aid to a person in danger. Because we believe that probable cause and exigent circumstances

were present here to justify an exigent circumstances search, we need not address whether this case, or
a similar one, could qualify under an "emeargency doctrine."



To determine if the officers had probable cause to enter Murdock's house, we examine the totality of
the circumstances known to the officers at the time they entered. Lai, 944 F.2d at 1441 (citing llinois v.
Gates, 462 U.S. 213, 238,103 5.Ct. 2317, 2332, 76 L.Ed.2d 527 (1983}). Probable cause requires only a

fair probability or substantial chance of criminal activity, not an actual showing that such activity
occurred. Gates, 462 U.S. at 244, 103 S.Ct. at 2335.

When the three Fontana police officers arrived at the house, they knew that there had been a report of
suspicious activity indicating a possible burglary or other crime had been or was being committed. Upon
moving to the rear of the house, the officers discovered an open door, Based on these facts, we doubt
that there would be sufficient probable cause to support entry. We have upheld, as have other courts,
exigent circumstance searches based on officers finding physical evidence of a burglary, such as a
broken window or farced lock. See Valles-Valencia, 811 F.2d at 1236 {officers observed signs that front
window was pried open); United States v. Johnson, 9 F.3d 506,509-10 (6th Cir. 1993) (officers discovered
broken window and people inside house who had no identification or keys), cert. denied, ___ U.S. ___,
114 5.Ct. 2690, 129 L.Ed.2d 821 (1994); *14421442 United States v. Dart, 747 F.2d 263, 267 (4th Cir.
1584) (officers observed locks sawed off and door forced open); United States v. Estese, 479 F.2d 1273,
1274 (6th Cir. 1973) (officers observed signs that apartment door had been pried open). in our

judgment, the open door at Murdock's house was itself not sufficient to satisfy the standards in these
cases where physical signs of burglary were evident.

The police officers did not, however, enter the house hased only on the open door and the neighbor's
report, They observed several indications that a resident was or should have been at the residence. The
lights were on and a television was on, in addition to the door being open. The officers prudently
attempted to make contact with the resident, nc doubt to make sure the resident was safe in light of
the officers' concern that a burglary or other crime might have occurred. Officer Jacobsen shouted
twice, but received no answer, nor did any resident answer the telephone. These additional pieces of
information, indicating that a resident should have been home, but was not responding, combined with
the earlier report of suspicious activity and the presence of the open door tip the scales to supply the
officers with probable cause to believe that some criminal activity had occurred or was occurring or that
a resident in the house might have been in danger or injured.4

4,

The cases cited by Murdock, United States v. Del Vizo, 918 F.2d 821, 825 (9th Cir. 1990) and Hutchinson
v. Grant, 796 F.2d 288, 290 (9th Cir. 1986}, are inapposite. They involve probable cause to arrest a
suspect, which is not at Issue here, The Fontana police officers did not seek to make any arrests.

Given the presence of probable cause, we have little difficulty in concluding that exigent circumstances
justified the immediate warrantless entry. The police officers had a reasonable belief that they had
insufficient time to obtain a warrant. Lai, 944 F.2d at 1442, We agree with the Seventh Circuit that when
police are responding to a passible crime, police judgments should be afforded an "extra degree of
deference.” Reardon v. Wroan, 811 F.2d 1025, 1029 (7th Cir. 1987}); see also Johnson, 9 F.3d at 510.

Furthermore, only a mild exigency need be shown where entry can be accomplished, as here, without
physical destruction of property. Lai, 944 F.2d at 1442; McConney, 728 F.2d at 1206. The facts known to
the police officers indicated that a resident was not responding when the circumstances inside the
house strongly sugpested that a resident should have been present. This gave the officers reason to



enter immediately without a warrant. Indeed, we are convinced that citizens in the community would

have understandably viewed the officers' actions as poor police work if they had left the scene or failed
to invastigate further at once.

Once the officers were inside the house they conducted a brief search of the house in order to locate
any occupant. After they found Murdock, fully-clothed, wearing shoes, lying on a bed with his hands
covered by a blanket, they tried to ascertain his identity. Murdock was uncooperative. The officers acted
reasonably in briefly seizing Murdock and conducting a pat down search to look for weapons. See Terry
v. Ohio, 392 U.S. 1,21-22, 88 S.Ct. 1868, 1879-81, 20 L.Ed.2d B89 (1968); cf. Maryland v. Buie, 494 U.S.
325, 333, 110 5.Ct. 1093, 1097,108 L.£d.2d 276 {1990) (extending Terry principles, under certain
circumstances, to police-citizen confrontations in houses; in Buie, the context was a protective sweep
while carrying out an arrest warrant); Michigan v. Summers, 452 U.S. 692, 702 n. 17, 705, 101 5.Ct. 2587,
2594 n. 17, 2595, 69 L.Ed.2d 340 {1981) (permitting brief seizure of occupant of premises while
conducting search pursuant to a warrant, while leaving open possibility that exigent circumstances could
justify comparable police conduct absent a warrant). After Murdock was identified, the officers
immediately left the premises. The officers' conduct never exceeded the scope of the exigency. See
Mincey v. Arizona, 437 U.S. 385, 393, 98 5.Ct. 2408, 2413, 57 L.£d.2d 290 (1978) (warrantless search
must be strictly circumscribed by the exigency that justified the initial entry).

We must aiso observe that there was no indication here that the officers were using their burglary
investigation as a pretext for *14431443 conducting a search for evidence in Murdock's house. We
would be more reluctant to accept officers' claims of exigency if we found persuasive pretext evidence.
See LaFave § 6.6(b), at 708 {"courts must be especially vigilant in guarding against subterfuge, that is, a
false reliance upon the property protection rationale when the real purpose was to seek out evidence of

a crime."). Absent any evidence of pretext, we are more inclined to give deference to the judgments of
potice officers doing their job in the field.

Under different circumstances, the details judged to be suspicious by the officers would be innocuous,
such as an open door, a dimly lit house, a television turned on, and an unanswered telephone. We,
however, must examine the circumstances as they appeared to the paolice officers in light of their
situation at the time. On the evening of March 23, 1992, these circumstances gave the officers probable
cause to beliave that a crime might be ongoing or might have taken place and that someone might be in
need of their help. We do not believe that theFourth Amendment's crucial protections of the sanctity of

a person's house are jecpardized by the police officers’ entering 2 house without a warrant under the
limited and compelling circumstances of this case,

At oral argument, Murdock contended that our decision in United States v. Erickson, 991 F.2d 529 {9th
Cir. 1893), controls the outcome of this case in his favor. For several reasons, we disagree.

In Erickson, a police officer dispatched to investigate a suspected burglary arrived at a house in the
afternoon and spoke to neighbors who had seen two men dragging a bag across the backyard. The
officer walked into the backyard. He observed that no one appeared to be home, but did not knock on
the door or make any other effort to contact a resident. The officer noticed an open basement window
with a "black plastic sheet" covering the opening. The officer pulled back the sheet and spotted
marijuana plants. The district court suppressed the evidence at a subsequent trial.



On appeal, the gavernment did not argue that the search was justified by exigent circumstances.
Instead, it argued that a police officer investigating a suspected burglary was performing a "community
caretaking function" and was not subject to the probable cause requirement of the Fourth Amendment.
The government argued, rather, that the officer need only act "reasonably under the circumstances.” Id.
at 531. We rejected that argument, holding that the need for police officers to enter houses without a
warrant while investigating suspected burglaries was adequately protected by "the exigent
circumstances exception to the warrant requirement.” id. at 533.

We specifically stated that "[t]he government does not chalienge on appeal the district court's finding
that exigent circumstances did not exist in this case. We therefore do not pass upon that ruling." Id.
Thus, while we indicated that police officers must have probable cause and exigent circumstances to

conduct a warrantless search, we did not state whether the facts in that case would have satisfied either
of those requirements.

In any case, the facts in Erickson are distinguishable. In that case, arriving in mid-afternoon, the police
officer observed only an open windew. The officer made no effort to contact a resident. He did not
knock on the door. He did not observe any signs that a resident should have been inside. Here, the
Fontana officers, while investigating a suspected burglary in the evening, noticed an open door and
evidence that a resident should have been at home, The officers made the further step of trying to make
contact with a resident. Only after their efforts failed did they enter the house. Clearly, the equation for
the police officer in Erickson was much different than far the officers here. The police officers here had a
fair probability that something was amiss inside the house and that & resident might be in need of
assistance. The burglary report, the open door, and the disturbing lack of response from a resident when

the situation in the house indicated the presence of a resident were far different than the facts known
to the officer in Erickson.

In conclusion, the three Fontana police officers had probable cause and exigent *14441444
circumstances sufficient ta justify their warrantless entry into Murdock's house to investigate what
might have been the scene of a burglary or other crime. The officers acted reasonably inside the house
by looking far a possible victim ar perpetrator, and securing the unknown fully-dressed occupant until
his identity could be established. The fact that the officers’ suspicions were wrong does not alter our
view that the circumstances known to them cutside the house justified all of their actions.5

5.

Because we believe the officers' conduct was reasonable, and thus affirm summary judgment, we need
not address whether the officers had qualified immunity.

Murdock also argues that the district court erred in issuing a standing jury instruction order. The
standing order required that the parties meet and confer at least 14 days before trial to address
proposed jury instructions, We decline to address this issue as it is not yet ripe for review, and
alternatively because Murdock has no standing to raise it. See St. Clair v. City of Chico, 880 F.2d 199, 201
{9th Cir.), cert. denied, 493 U.S. 993,110 5.Ct. 541, 107 L.€d.2d 539 {1589} (court shouid not review a
claim that lacks ripeness); Lujan v. Defenders of Wildlife, 504 U.5. 555, 559-63, 112 S.Ct. 2130, 2136-
37,119 L.Ed.2d 351 (1992) (plaintiff must demonstrate actual injury). Because the district court granted



summary judgment in favor of Fontana, a trial was never held and Murdock was never required to
comply with the standing order. Cf. Fikes v. Cleghorn, 47 F.3d 1011,1015 (Sth Cir. 1995} (declining, on

mootness grounds, to address whether standing order violated Fed.R.Civ.P. 83 because order was never
anforced).

v

Murdock argues that the district court erred in denying his motion {o impose sanctions an Fontana's
counsel. He contends that Fontana submitted a bill of costs that included photocopying costs in the
amount of $803.50, which Murdock argues are not recoverable. Murdock alleges that because Fontana

knew the tosts were not recaverable, it violated Federal Rule of Civil Procedurell by signing the bill of
costs. We disagree.

Federal Rule of Civil Procedure 11 provides for sanctions if a party signs a pleading, motion, or other
document that contains claims not "warranted by existing law or by a nonfrivolous argument for the
extension, modification, or reversal of existing law. . . ." A district court's decision to deny sanctions
under Rule 11 is reviewed for abuse of discretion. Larez v. Holcomb, 16 F.3d 1513, 1521 (9th Cir. 1994).

Murdock cites no authority demonstrating that the requested photacopying costs are not recoverable.
Absent this showing, there is no evidence that Fontana's request was improper, Indeed,28 US.C. §
1920(3) and {4) indicate that expenses for some printing and photacopying are recoverable costs. See
Dohmen-Ramirez v. Commodity Futures Trading Comm'n, 846 F.2d 1200,1202 n. 1 (9th Cir. 1988)}. In any
case, when Murdack filed an abjection to the photocopying costs, Fontana chose not to contest them
based an its determination that the time needed to obtain documentary support for these costs
exceeded the potential recovery. This decision is not unreasonable and certainly not sanctionable. We
conclude that the district court did not abuse its discretion in denying sanctions.

AFFIRMED.

(37] NOONAN, Circuit Judge, dissenting:

In United States v. Erickson, 991 F.2d 52 (9th Cir. 1993), police officers were informed of a suspected
burglary, arrived at the scene and spoke to two neighbors who told them they had seen two men
dragging a large brown plastic bag, apparently full of heavy items, acrass the backyard of the residence
adjacent to the scene of the suspected burglary. One of the officers found an open basement window at
the scene of the suspected crime and pulled back a plastic sheet to investigate the basement. On doing
so, the officer saw numerous marijuana plants and smelled marijuana. This court upheld the order of
the district court suppressing the * 14451445 evidence that was obtained by the policeman's look. In the
hearing befare the district court the government had maintained that the police had acted in exigent
circumstances. When District Court Judge Robert 8ryan found there were no such circumstances, the
government abandoned this ground on appeal and sought to justify the search in terms of the
community caretaking functions of the police — a justification that we treated as equally unavailing. In
other words, even where two neighbors, interviewed by the police, had seen strong indication that a
burglary had taken place, not even the prosecutors were willing to argue on appeal that the police were

acting in exigent circumstances when they peeked into the house. The attempt by the majority to
distinguish Erickson from this case rings hollow.



At a time when the use of the exclusionary rule is being relaxed judicially and when further relaxations
are contemplated by Congress, it is particularly necessary to maintzin the vitality of the Fourth
Amendment in assuring the sanctity of the homes of law-abiding citizens. It would be not much less than
a constitutional catastrophe if this court were willing to relax its vigilance. Here is what happened in this
case. Clyde Murdock was confronted in his bedroom, as he lay asleep in his bed, by an armed police
officer, who with his gun drawn, told him to show his hands. This unexpected request woke Murdock up.
From his prone position, he saw a gunman holding 2 gun at his head. He asked the gunman: "Whao are
you? What are you doing in my house? Why are you here?" He received no answer to these questions
(the majority opinion stigmatizes him as "uncooperative”). Instead, the gunman continued to shout at
him to show his hands and finally yanked the blanket from his bed. Murdock was then kept covered by
the gun while two other police officers searched his house. After the search of the house had been
completed, the police then conducted a pat-down search. Murdock asked the gun-holding officer "to get
the gun out of his face." There was no response. When the pat-down was completed, the police looked
at his driver's license and identified him as the owner of the house. The majority opinion is pleased to
describe this astounding series of events as a Terry stop. It is, however, difficult to know or even imagine
what the basis for a Terry stop of a man asleep in his awn bed might be. | trust that it is not that he had
gane to sleep in his clothes that made him the object of the police belief that they confronted a criminal.
The Terry rule was designed to cover "streat encounters” between citizens and the police on the beat.
See Terry v. Ohio, 392 U.S. 1, 13, 88 5.Ct. 1868, 1875, 20 L.Ed.2d 889 {1968). It was originally applied on
behalf of a police officer with “"reason to believe that he was dealing with an armed and dangerous
individual." Id. at 27, 88 S.Ct. at 1883, It does not protect police action taken in good faith based on
"inarticulate hunches.” Id. at 22, 88 5.Ct. at 1880. Nor does it protect decisions that are a "product of a
volatile or inventive imagination." Id. at 28, 88 5.Ct. at 1883.

The majority opinion relies on Marytand v. Buie, 494 U.S. 325,333, 110 5.Ct. 1093, 1097, 108 L.Ed.2d 276
(1990) and Michigan v. Summers, 452 U.S. 692, 702, n. 17, 705,101 5.Ct. 2587, 2594, n. 17, 2595, 69
L.Ed.2d 340 (1981}, for the majority's extension of Terry. Examination of those cases shows them far
from the case at hand. Buie involved a “protective sweep" of a dwelling in connection with the arrest
within it of an individual for whom the officers had a warrant. Terry was invoked by way of analogy only,
to show that application of theFourth Amendment requires balancing to determine reasonableness.
Buie, 494 U.S5. at 332-33, 110 5.Ct. at 1097-98, There was no suggestion that Terry was itself extended to
stops effected within in @ home. Buie itself contains the warning that for a protective sweep within a
home "there must be articulable facts which, taken together with the rational inferences from those
facts, would warrant a reasonably prudent officer in believing that the area to he swept harbors an
individual posing a danger to those on the arrest scene.” Id. at 334, 110 5.Ct. at 1098. What articulable

facts of this character justified the police sweep here after finding the television on, Buds near the
screen, and a man asleep in bed? 14461446

Michigan v. Summers, 452 U.S. 692, 101 5.Ct. 2587,69 L.Ed.2d 340 (1981) involved the execution of a
warrant, in this case a search warrant of a house. Incident to its execution, the police stopped a man on
the front steps leaving the house and detained him during the search; the stop was held lawful. In
Summers, the Court notes that it is not deciding what might by justified be exigent circumstances,
absent a warrant. ld. at 702, n. 17,101 5.Ct. at 2594, n. 17. Instead, the Court declared: "forFourth
Amendment purposes, we hold that a warrant to search for contraband founded on probable cause
implicitly carries with it the fimited authority to detain the occupants of the premises while a proper



search is conducted.” Id. at 705,101 S.Ct. at 2595. The Court's careful delineation of the limits on police
action with a warrant stands in startling contrast to what the majority opinion in this case approvesina
warrantless police action without probable cause. Terry is here extended to an almost unimaginable

degree. Sound asieep in your own bed you can be nabbed by police whose chief ground for the "stop” is
that a blanket covers your hands and clothes.

It may be that, deep in the memory of the three policemen who carried out this operation, there was
the story of Goldilacks and the Three Bears. Like the Three Bears, the three policemen at first
encountered a scene where one or more persons had been enjoying themselves — in this case by
drinking Budweiser. They then opened a closed bedroom door and found a person they did not know
asleep, clothed, in a bed. If they were the Three Bears, they could have identified this sleeping figure as
an alien in their home and could have at least effected a Goldilocks stop if not a Terry stop. However,
the analogy falters. The three bears were in their own home and so could recognize a stranger in it when
they saw one. The three policemen were in Clyde Murdock's hame and had no reason to suppose that
the sleeping man wha had drunk some beer was now committing or had just committed a crime.

In some way that is not fully articulated the majority opinion attempts to link this use of armed force in
a man's bedroom to the events that occurred in the mind of the police shortly before their entry. A little
after 8:00 p.m. that spring evening a neighber of Murdock's had encountered an unidentified person
who is described simply as "a passing person.” The passing person told the neighbor that a boy, 16 to 22
years of age, had run from a house at the end of the cul de sac and had driven off in a black Chevy. On
the basis of this tip the neighbor called the Fontana Police Department. The defendants' statement of
facts cantinues: "Because the house was dark, it was believed that a possible burglary or other crime
had occurred." The majority opinion shows some embarrassment as there is no identification of who
believed that a possible burglary or other crime had occurred. Was it the passing person, the neighbor
or the police dispatcher? What was the basis for this belief? The Murdocks had children; it was scarcely
surprising that a3 Murdock child or a friend should run out of the house and enter a car, There was no
report of anyone carrying Joot from the Murdock house. There was no sign of forced entry. Compared
with the facts in Erickson, these facts do not even amount to a suspicion that a burglary had occurred.
Unlike Erickson, where the informants who had seen the two men moving the heavy bag were
interviewed by the investigating police, in this case the police had no idea who the passing person was
who made the comment that triggered their response. The police did not interview the neighbor who
had called the police. A farfetched guess might have been that a boy had entered the house and had run
out again, although even that speculation would have had almost ne basis. The basis for believing that a
burglary was actually in progress was nil.

Despite this shadowy bit of infarmation, the police dispatcher sent three cruisers to the Murdock house.
The police did a bang-up job of covering the house front and back with their guns drawn. They examined
the house and garage and found everything locked, except a sliding door at the rear which was eight to
ten inches open — an open door on a spring evening in southern California is scarcely surprising, let
alone suspicious. At this point the majority opinion concedas that the police had no basis for entering
Murdack's home, no basis for believing that there were exigent circumstances. *14471447

The police could hear a television set on and see some lights. That no doubt warranted the belief that
somebody was at home. When they called "police” and no one answered and when a telephaone
answering device answered a random telephone call, the police jumped to the conclusion that there was



someone at home who was being prevented from answering them, and made the further assumption
that this person was being criminally restrained rather than being in the shower, the toilet, or his or her

bed. Thereupon they made their bold entry that lad them to see and seize Clyde Murdock in his bed.
Their imaginations had been active, volatile and inventive.

The defense claim of exigent circumstances here comes down to the claim that when a hameowner is
asleep and does not answer his phone or a police call, the police have reason ta think that a crime is

probably in progress. On the basis of that doctrine, there must be 2 good many homes in California that
may be entered by roving policemen.

The majority opinion tries to suggest that the earlier anonymeous and entirely mistaken report of a
"possible burglary or other crime" that "had occurred” can somehow be put together with the
homeowner's silence to create exigent circumstances. Zeroes do not add up. No scrap of informatian
pointed to a burglary in the present. At the very most the police had suspicion that a passible crime had
taken place. There was ahsolutely no reason to believe a crime was occurring at the time the police
arrived. The defendants do not assert any basis for such a suppaosition. There was no reason to think
that when the television was on and an answering machine was in operation that mere non-response to
a police call indicated a criminal emergency occurring within the house.

The majority apinion recites words that courts up until now have taken sericusly. An entry into a
person's home without a warrant is "presumptively unreasonable.” Payton v. New York, 445 U.S. 573,
586, 100 5.Ct, 1371, 1380, 63 L.Ed.2d 639 (1980). To have police officers thrust themselves into a home
is "a grave concern, not only to the individual but to a society which chooses to dwell in reasonable
security and freedom from surveillance.” Johnson v. United States, 333 U.S. 10, 14,68 5.Ct. 367, 369, 92
L.Ed. 436 (1948). As we have put it: "The warrantless search of a private residence strikes at the heart of
the Fourth Amendment protections.” Erickson, 991 F.2d at 532.

Instead af applying Fourth Amendment law as set out en behalf of a person accused of a crime in
Erickson, the majority opinion flouts Erickson to deny protection to a law-abiding homeowner. Instead
of preserving the limits on arrest with a warrant and search with a warrant, so carefully set out in Buie
and Summers, the majority opinion approves an expansive doctrine of police freedom to act on hunch
without warrant or even articulable facts. In a case which is of first impression in this circuit, Terry stop
authority is given an enormous extension. Instead of being treated as presumptively unreasonable, the
break-in by the police and the seizure of Clyde Murdock are rationalized by speculation. instead of their
actions being treated as a grave concern not only to Clyde Murdock but te ali of us, the police officers

that committed the outrage are shielded from liability. Instead of protecting the heart of theFourth
Amendment, the majority opinion strikes at it.

| would reverse the district court.
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Justice Breyer, deliverad the opinion of the Court.

Puolice officers, with probable cause to befieve that a man had hidden marijuana in his home, prevented that man from
entering the home for aboul two hours while they obtained a search warrant. We must decide whether those officers
violated the Fourth Amendment. We conclude that the aofficers acled reasonably. They did not violate the
Amendment’s requirements. And we reverse an lllinois court's holding to the contrary.

A

On April 2, 1997, Tera McArthur asked two police officers to accompany her lo the trailer where she lived with her
husband, Charles, so that they could keep the peace while she removed her belongings. The two officers, Assistant

323 Chief John Love and Officer Richard Skidis, arrived with *329 Tera at the trailer at about 3:15 p.m. Tera went inside,
where Charles was present. The officers remained oulside.

When Tera emerged after collecling her possessions, she spoke to Chief Love, who was then on the porch. She
suggested he chack the trailer because "Chuck had dope in there.” App. 15. She added (in Love's words) lhat she had

seen Chuck "slidle] some dope undemeath the couch.” Id,, at 19.

Love knocked an the trailer door, told Charles what Tera had said, and asked for parmission to saarch the trailer,
which Charles denied. Love then sent Officer Skldis with Tera to get a search warrant,

http://scholar.google.com/scholar_case?case=16154880173928733211&q=... 9/23/2015



Love told Charles, who by this {ime was also on the porch, that he could not reenter the trailer unless a police officer
accompanied him. Charles subsequently reentered the trailer two or three times (lo get cigarettes and to make phone
calls}, and gach time Love stood just inside the door lo observe whal Charles did.

Officer Skidis oblained the warrant by about 5 p.m. He returned to the trailer and, along with other officers, searched It

The officers found under the sofa a marijuana pipe, a box for marijuana (called a "one-hitter” box), and a small amount
of masijuana. They then arrested Charles.

B

llinois subsequently charged Charles McArthur with unlawfully possessing drug paraphemalia and marijuana (less
than 2.5 grams), both misdemeanors. See Ill. Comp. Stal., ch. 720, §§ 550/4(a), 600/3.5(a) (1998). McArthur moved
to suppress the plpe, box, and marijuana on the ground that they were the “fruit” of an unlawful police seizure, namely,

the refusal to let him reenter the trailer unaccompanied, which would have permitted him, he said, o "have destroyed
the marijuana.” App. 27.

330  The trial court granted McArthur's suppression motion. The Appellate Courl of lllinois affirmed, 304 Ill. App. 3d *330
395, 713 N. E. 2d 93 {1999), and the lllinois Supreme Courl denied the State's pelition for leave to appeal, 185 IIl. 2d

651, 720 N. E. 2d 1101 (1999). We granted cerliorari lo determine whether the Fourth Amendment prohibits the kind of
temporary seizure al issue here.

!
A

The Fourth Amendment says that the "right of the people o be secure in their persons, houses, papers, and effecls,
againsl unreasonable searches and seizures, shall nol be violated.” U. S. Const., Amdl. 4. Its "cenlral requirement” is
one of reasonableness. See Texasv. Brown, 460 L. §. 730, 739 (1983). In order (o enforce that requirement, this
Courl has Interpreted the Amendment as establishing rules and presumptions designed to control conduct of law
enforcement officers that may significantly intrude upon privacy interesls. Sometimeas those rules reguire wamants. We
have said, for example, thatin "the ordinary case,” seizures of personal property are "unreasonable within the meaning
of the Fourth Amendment,” without more, "unless . . . accomplished pursuant {o a judicial warrant,” issued by a neulral
magistrate after finding probable cause. Uniled Stales v. Place. 462 U. 5. 696, 701 (1983).

We nonetheless have made it clear that there are exceptions lo the warrant requiremenl. When faced with special law
enforcemeni needs, diminished expeciations of privacy, minimal intrusions, or the like, the Court has found thal certain
general, or individual, circumstances may render a warmantless search or seizure reasaonable. See, e g, Pennsylvania

1 . 40-941 {1 jam} (search of automobile supporied by probable cause); Michigan

Dept. of State Police v. Silz, 496 L. S. 444, 455 (1980) (susplicionless stops at drunk driver checkpoint), United States
331 v. Place supra at 706 {temporary selzure of luggage based on reasonable suspicion); Michigan v. *331_Summers
452 U. S 692 702-705 {1981) {temporary detention of suspect without arvest warrant to pravent flight and protect

officers while executing search wamant); Tervv. Dhig, 392 L1 S. 1, 27 (1968) (temporary stop and limiled search for
weapons based an reasonable suspicion).

in the circumstances of lhe case before us, we cannol say that the warrantless seizure was per se unreasonablea. It
involves a plausible claim of specially pressing or urgent law enforcement need, i ., "exigent circumstances.” Cf., e
g, United States v. Place, supra, al 701 ("[T}he exigencies of the circumstances” may permit temporary seizure
without warmranl); Warden, Md Penitentiary v, Havden, 387 U, S. 294, 298-299 (1967) (warrantless search for suspect
and weapons reasonable where delay posed grave danger); Schmerber v. Califomi 4 U8 757 771 (1
{warrantless blood test for alcohol reasonable where delay would have led to loss of evidence}. Moreover, the restraint
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at issue was failored to that need, being limited in time and scope, cf, Teny v, Ghic. supra, at 29-30, and avoiding
significant intrusion into the home iiself, cf. Payfon v. New York, 445 U. S. 573, 585 {1980) (*'[T]he chief evil against

which the . . . Fourth Amendment is directed’ " is warrantless entry and search of home) (quoting United States v,
i Dist. Court for Eastem Dist. of Mich., 4 297, 313 (1972)). Consequently, rather than employing a

per se rule of unreasonableness, we balance the privacy-relaled and law enforcement-related cancems to determine if
the intrusion was reasonable. Cf. Delaware v. Prouse, 440 U. S. 648, 654 (1979) (delermining lawfulness by balancing
privacy and law enforcement interests); Uniled States v. 8rgnoniPonce, 422 . S. B73, 878 {1975) (same).

We conclude that the restriction at issue was reasonable, and hence lawful, in light of the following circumstances,
which we consider in combination. First, the police had probable cause to befiava that McArthur's traller home
332 contained evidence of a crime and contraband, namely, uniawful *332 drugs. The police had had an opportunity to
speak with Tera McArthur and make al least a very rough assessment of her reliability. They knew she had had a
firsthand oppostunity to observe her husband's behavior, in paricular with respect to the drugs al issue. And they

thought, with good reason, that her report to them reflecled that opportunity. Cf, Massachysetts v. Uplon, 466 1. S,
727, 732-734 (1964) (per cunam) (uphelding search warrant issued in similar circumstances).

Second, the police had good reason o fear that, unless restrained, McArthur would destroy the drugs before they
could refum with a warrant. They reasonably might have thought thal MeArthur realized that his wife knew about his
marijuana stash; ocbserved that she was angry or frightened enough to ask the police ta accompany her; saw that after
leaving the trailer she had spoken with the police; and noticed that she had walked off with one policeman while
leaving the other outside to observe the trailer. They reasonably could have concluded that McArthur, consequently
suspecting an imminenl search, would, if given the chance, get rid of the drugs fast.

Third, the police made reasonable efforts te reconcile thelr law enforcement needs with the demands of personal
privacy. They neither searched the trailer nor arrested McArthur before obtaining a warrant. Rather, they imposed a
significantly less restrictive rastraint, preventing McArthur only from entering the trailer unaccompanied, They left his
home and his belongings inlact—until a neutral Magisirate, finding probable cause, issued a warrant,

Fourth, the police imposed the restraint for a limited period of tme, namely, two hours. Gf. Tery v. Ohio. supra. at 28
{manner In which police actis "vital . .. parl of . . . inquiry”). As far as the record reveals, this lime perod was no longer
than reasonably necessary for the palice, acling with diligence, to ablain the warranl. Compare Uniled*333 Sfafes v,
Place, 462 L. §., at 709-710 (holding 90-minute detenlion of luggage unreasonable based on nature of interference
with person's Iravels and lack of diligence of police), with Linited States v. Van L

(holding 29-hour detention of mailed package reasonable given unavoidable delay in obtaining warrant and minimal

nature of intrusion). Given the nature of the intrusion and the law enforcement interast at stake, this brief seizure af the
premises was permissible.

L3
Lad
Fad

B

Our conclusion that the restriction was [awful finds significant support in this Court's case law. In Segura v. Uniled
Slates, 468 U. §. 796 (1984), the Courl considered the admissibility of drugs which the police had found in a lawful,
warrant-based search of an apariment, but only after unlawfully entering the apartment and accupying it for 19 hours.
The majority beld that the drugs were admissible because, had the police acted lawfully throughout, they could have
discovered and seized the drugs pursuanl to the validly issued warrant, See id., al 799, 814-815 (citing Siverthome
Lumber Co. v. United Siales, 251 U. S. 385 (1920)). The minority disagreed. However, whan dascribing altemative
lawful search and seizure methods, both majarity and minority assumed, at l2ast for argument's sake, that the police,
armed with reliable information that the apartment contained drugs, might lawfully have sealed the apariment from the
oulside, restricting entry into the apastment while wailing for the warrant. Compare Segura v. Unilad States, 468 1. S,
gt 814 ("Had police never entered the apartment, but instead conducted a perimeter stake out to prevent anyone from
entering . . . and destroying evidence, the coniraband . . .would have been . . .seized precisely as it was hera"), with
334 id, al 824, n. 15 (Stevens, J., dissenting) ("l assume iImpoundment would be pemmissible *334 even absent exigent
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circumstances when it occurs “from the oulside’—when the authorities merely seal off premises pending the issuance
of a warrant but do not enter”); see also Mingey v, Anzona, 437 L} 5. 385, 394 (1978) (exigent circumstances do not

justify search where police guard at door could prevent loss of evidence); United States v, Jeffers, 342 L). $. 43, 53
{1951) {sama).

In various other circumstances, this Court has upheld iemporary restraints where needed to preserve evidence until
police could obtain a warrant. See, e g., United Stales v. Place, supra, al 706 (reasonable suspicion justifies brief
detention of luggage pending further investigation); Unifed States v, Van [eeuwen, supra. at 253 (reasonable
suspicion justifies detaining package delivered for mailing). Cf. Richards v. Wisconsin, 520 U S. 385, 395 (1987) (no
need fo "knack and announce” when execuling a search warran{ where officers reasonably suspect that evidence

might be destroyed); Carmoil v. Unifed States, 267 U. S. 132, 153 {1925) (warrantless search of automahile
constitutionally permissible).

We have found no case in which this Court has held uniawful a temporary seizure that was supported by probable
cause and was designed to prevent the loss of evidence while the police diligently obtained a warrant in a reasonable
period of time. Bul cf. Welsh v. Wisconsin, 466 L. §. 740, 754 (1984) (holding warrantless enlry inlo and arrest in

home unreasonable despile possibility thal evidence of noncriminal offense would be lost while warrant was being
obtalned).

Cc

Nor are we persuaded by the couniervailing considerations that lhe parties or lower courts have raised. McArthur

argues that the police proceeded without probable cause. But McArthur has walved this argumenl. See 304 il App.
335  3d, at 397, 713 N. E. 2d, al 95 (staling that MeArthur "335 does not contest existence of probable cause); Brief in

Opposition 7 (acknowledging probable cause). And, in any evenlt, it is without meril. See supra, at 331-332.

The Appeliate Courl of Illinois concluded thal the police coutd not order McArthur to stay outside his home bacause
McArthur's porch, where he stood at the time, was part of his home; hence the order "amounted lo a constructive
eviction” of McArthur from his residence. 304 lll. App. 3d, at 402, 713 N. E. 2d, at 98. This Court has held, hawaver,
thal a person standing in the doorway of a house is “in a "public’ place,” and hence subject to arrest wilhout a warrant
permitting entry of the home. Uniled Statesv. Sanfana 427 U. S. 38, 42 (1976). Regardless, we do not belleve the
difference to which the Appellate Court points—porch versus, e. g., front walk—could make a significant difference

here as o the reasonableness of the police restraint; and that, from the Fourth Amendment's perspective, is what
matters.

The Appeliale Court also found negatively significant the fact that Chief Love, with McArthur's consent, stepped inside
the trailer's doorway to observe MeArthur when McArthur reenterad the trailer on two or three occasions. 304 lll. App.
3d, at 402403, 713 N. E. 2d, at 98. McArthur, however, reentered simply for his awn convenlence, to make phone
calls and to oblzin cigareties. Under these circumsiances, the reasonableness of the greater restriction (preventing
reentry} implies the reasonableness of the lesser {permitting reentry conditioned on observallon).

Finally, McArthur points to a case (and we believe it is the only case) that he believes offers direct support, namely,
Weish v. Wisconsin, suprg. In Welsh, this Court held that police could nol enter a home without a warrant in order to
prevent the loss of evidence (namely, the defendant's blood alcohol level) of the "nonjailable traflic offense” of driving

336  while inloxicated. 466 . S., al 742, 754. McArthur noles “336 thal his two convictions are for misdemeanors, which,
he says, are as minar, and he adds that the restraint, keeping him oul of his home, was nearly as serious.

We nonetheless find significant distinctions. The evidence at issue here was of crimes that were "jallable,” nol
"nonjailable.” See lIi. Comp. Stat., ch. 720, § 550/4(a) (1998); ch. 730, § 5/5-8—3(3) (possession of less than 2.5
grams of marijuana punishable by up to 30 days in jall); ch. 720, § 800/ 3.5; ch. 730, § 5/5-8—3(1) (possession of drug
paraphemalia punishable by up to one year in jail). In Welsh, we noled that, "jg]iven that the classification of state
crimes differs widely among the Stales, lhe penalty that may attach to any particular offense seems to provide the
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clearest and most consistent indication of the State's Interest in arresting individuals suspected of committing that
offense." 468 L1. 5., al 754, n, 14. The same reasoning applies here, where class C misdemeanors Include such widely
diversa offenses as drag racing, drinking alcohel in a railroad car or on a railroad platfarm, bribery by a candidate far

public office, and assaull. See, e g, Hl. Comp. Stat,, ch. 65, § 5/4-8—2 (1998); ch. 610, § 90/1; ch. 625, § 5/11-504;
ch. 720, § 5/12-1.

And the restriction al issue here is less serious, Temporarily keeping a person from entering his home, a consequence
whenever police stop a persan on the street, is considerably less intrusive than police enlry into the home itself In

order lo make a warrantless arest or conduct a search. Cf. Pavion v. New York 445 1. S, at 585 (the Fourth
Amendment's central concem is the warrantless entry and search of the home).

We have explained above why we believe that the need to praserve evidence of a "jailable” affense was sufficiently
urgent of pressing lo juslify the restriction upon entry that the palice imposed. We need nol decide whether the

circumstances before us wauld have justified a greater restriction for this type of offense or the same restriction were
only a "nonjallable” affense at issue.

337 ez

In sum, the police officers in this case had probable cause to believe that a home conlained contraband, which was
evidence of a crime. They reasonably believed thal the home's resident, if lefl free of any restraint, would destroy thal
evidence. And they imposed a resiraint that was both limited and tallored seasonably to secure faw enforcement needs
while protecting privacy interests. Ia our view, the restraint met the Fourth Amendment's demands.

The Judgment of the Illinois Appellate Court is reversed, and the case is remanded for further proceedings not
inconsistent with this opinion.

it is sa ardered.

Justice Souler, concuiring.

I join the Court's opinion subject lo this aferword on two poinis: the constitutionality of a greater intrusion lhan the one
here and the parmissibility of choosing impoundment over immediate search. Respondent MeArthur's location made
the differance between the exigency hat justified temporarily barring him from his own dwelling and circumstances
that would have supporied a greater interference with his privacy and property. As long as he was inside his trailer, the
police had probable cause to believe thal he had llegal drugs stashed as his wife had reported and that with any
sense he would flush them down the drain before the palice could get a wamant to enter and search. This probability of
destruction in anticipation of a warrant exemplifies the kind of present risk that underpirds the accepled exigent
circumstances exceplion to the general warrant requirement, Sch ry. Califomi . S. 757, 770-77
That risk would have justified the police in entaring McArthur's traller promptly to make a lawful, warrantless search.
Unitad States v. Sgotana, 4271). $. 38, 42-43 (1976): Warden, Md. Penitentiary v, Hayden, 387 U. S 294, 298-209
338 (1967). When MeArthur stepped *338 outside and left ihe trailer uninhabited, the risk abated and so did the
reasonableness of entry by the police for as long as he was oulside. This is so because the only juslification claimed
for warrantless aclion hese is the immediale risk, and the limit of reasonable response by the police is set by the scope
of the risk. See Tamyv. Ohig 392 UJ. S. 1, 25.26 {1868}

Since, however, McArthur wished to go back in, why was it reasonable to keep him out when the police could
perfectly well have let him do as he chose, and then enjoyed the ensuing cpportunity to follow him and make a
warrantless search justified by the renewed danger of destruction? The answer is nol that the law officiously insists on
safeguarding a suspect's privacy from search, in preference lo respecting the suspect's liberly lo enter his own
dwelling. Instead, the fegitimacy of the decision to impound the dwelling foliows from the law's strong preferance for
warants, which underlies the rule that a search with a warrant has a stronger claim to Justification on laler, judicial
review than a search without one. See Uniled States v. Ventresca, 380 U. S. 102, 106 (1965); see also 5§ W. LaFave,
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Search and Seizure § 11.2(b), p. 38 (3d ed. 1896) ("[M]os! siates follow the rule which is utilized in the federal courts: if
the search or seizure was pursuant lo a warrant, the defendant has the burden of proof; but if the police acted withoul
a warrant the burden of proof is on the prosecution”). The law can hardly raisa incentives to abtain a warrant without
giving the police a fair chance to take their probable cause {o a magistrate and get one.

Justice Stevens, dissenting.

The lllinois General Assembly has decided that the possession of less than 2.5 grams of marijuana s a class C
misdemeanor. See IIl. Comp. Stat., ch. 720, § 550/4(a) (1998). In so classlifying the offense, the tegislature made a

339 concerled policy judgment that the possession of small amounts of “33% marijuana for personat use does nol
constitute a particulariy significant public policy concern. While it is frue that this offense--like feeding livesiock on a
public highway or offering a movie for rent without clearly displaying its ratingd— may wamant a jail sanlence of up to
30 days, lhe deteclion and prosecution of possessors of small quantities of this subsiance is by no means a law
enforcement priority In the State of Minois. 2

Because the govemmental interesl implicated by the particular criiminal prohibition at issue in this case is so slight, this
is a poor vehicle for prabing the boundaries of the government's power to fimit an Individual's possessory interest in his
or her hame pending the arrival of a search warrant. Cf. Sequra v. United Stalgs, 468 U. S. 796 (1984) (seven Justices

decline o address this issue because case does not require ils resolution). Given my preference, | would, therefore,
dismiss the writ of certiorari as improvidently granted.

Compelled by the vole of my colleagues to reach the merits, | would affirm. As the majority explains, the essential
340  inquiry in this case Involves a balancing of the "privacyrelated *340 and law enforcement-related concerns to
determina if the intrusion was reasonable.” Ants, al 331. Under the specific facis of this case, | believe the majority
gels the balance wrong. Each of the lllinois jurists who participated in the decision of this case placed a higher value
on the sanctity of the ordinary citizen's home than on the prosecution of this petly offense. They correctly viewed that
interest—whelher the home be a humble cottage, a secondhand (railer, or a stately mansion—as one meriling the

most serious constilutional protection.2! Following their analysis and the reasoning In our decision in Welsh v,
Wisconsin, 466 U. S. 740 {1884) (holding thal some offenses may be so minor as lo make it unreasonable for police to

underiake searches thal would be constitutionally permissible if graver offenses were suspecied), | would affirm.

{*] A brief of amici curias urging reversal was filed for the Stale of Ohio et al. by Selty D. Monlgomery, Attomey General of Ohio,
Edward 8. folay, Stale Solicitor, and Robert C. Maier and Maithew D. Miko, Assistan! Solicitors, and by the Atlameys General for
thelr respective Slates as lollows: Bruce M. Bolelho of Alaska, Jane! Napolitano of Arizona, M. Jana Brady of Delaware, Alan G.
Lanca of idaho, Thomas J. Miller of lowa, Andrew Katisrer of Maine, J. Joseph Curran, Jr., of Maryland, Mike Halch of Minnesota,
Jaseph P, Mazurek of Montana, Philip McLeughlin of New Hampshire, John J. Farmer, Jr., of New Jersey, Don Stenberg of
Nebraska, Frankie Sue Da! Papa of Nevada, W, A, Draw Edmondson of Oklahoma, Charles M. Condon of South Carolina, Mark
Bamett of South Dakola, Jan Graham of Utah, William M. Sorrel! of Vermant, Christine O. Gregoire of Washington, Thomas F. Reilly
of Massachuselts, D. Michael Fisher of Pennsylvania, and Mark L. Earey of Virginla.

Briels of amici cuniae urging affirmance were filed for the National Association of Criminal Defense Lawyers by Liss 8. Kamier; and
for the Rutherford Institule by John W. Whitehead and Steven H. Aden.

[4] Sea 1. Comp. Slat., ch. 605, § 5/9-124.1 {1998} {making feeding livestock on a public highway a elass C misdemeanor); ch. 720,
§§ 395/3-395/4 (making it a class C misdemeanor {0 sell or rent 3 video (hal does not dispiay the official rating of the molion piclure
from which it is copied). Other examples of ofienses classified as class C misdemeanors in llinois include camping an the sideof a

public highway, ch. 605, § 5/9-124, Inlerering with the “lawful taking of wild animals,” ch. 720, § 125/2, and fattooing the body of a
person under 21 years of age, ch. 720, § 5/12-10.

121 Nor in many other Slates. Under the laws of many olher Slales, the maximum panally McAsthur would have faced for possession
of 2.3 grams of marjuana would have been less than what he faced in lllinois, See, e. g, Cal. Health & Salety Coda Ann. § 11357(b)
{Wes! 1991) {§100 fina); Colo. Rev. Stal. § 18-18-406(1) (1599) (5100 fine); Minn. Stal. § 152.027(4) {2000} (5200 line and drug
education); Miss. Code Ann. § 41-29-139%{c}(2})(A) (Supp. 1599) (S100—5250 fine); Neb, Rev. Stal. § 28-416{13) (1995) {$100 fine
and drug education); N. M. Stat, Ann, § 30-31-23(B) (13997) (S50—5100 fine and 15 days injail); N. Y. Penal Law § 221.05 (McKinney
2000) (5100 fine); Ore. Rev, Stal. § 475,992(4)(f) {Supp. 1998) ($100 fine).
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[3] Principled respact lor the sanclity of the home has fong animated this Courl's Fourth Amendment jurisprudence. See, 6. ¢, Wilson
v.Loyng 5264). § 603, 610 (1999) ("The Fourlh Amendman! embodies this centuries-old principle of respect for the privacy of the

home"); v. New York, 445 L). 5. 573, 601 {1 (emphasizing "lhe overriding raspect for the sanclity of the home that has
been embedded in our tradilions sinca the origins of the Republic”), Mingay v. Arizona, 437 L) $. 385 393 (1978) ("TT]he Fourh

Amendmenl reflects the view of those who wrole the Bill of Rights that the privacy ¢f a person's home and property may not be tatally
sacrificed in lhe name of maximum simplicity in enfarcement of the criminal law®").
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Before SCHROEDER, PREGERSON and BRUNETT]I, Circuit Judges.

SCHROEDER, Circuit Judge:
1

The Government appeals from an order granting the defendant's motion to suppress evidence in
this prosecution for possessing a controlied substance used to manufacture methamphetamine.
The evidence suppressed was obtained through a warrantless search of a garage leased to the
defendant. The Government's principal justifications for the search were (1) that the landlord had
provided requisite consent, or (2) that there were exigent circumstances. Based upon its careful
findings of fact, the district court concluded that the landlord could not have provided requisite
consent because he lacked joint access to the garage, and the information available to the officer

at the time did not present exigent circumstances. We have jurisdiction pursuant to 18 U.S.C.
Sec. 3731, and we affirm.

2



The underlying facts as found by the district court are notl materiaily disputed. The defendant
rented the residence and garage in Sacramento in June, 1986. Al that time, it was agreed that the

landlord had permission to enter the premises in the defendant’s absence to make certain repairs
and mow the lawn.

3

On June 17, the landlord went to the residence to make repairs and entered the garage seeking a
power source for his electric drill. In the garage he observed numerous boxes of chemicals. He
compiled a list and took them to a chemist friend who told him the chemicals posed no hazard.
The list included P2P, ether, formaldehyde, acetic anhydride and methlamine. At the beginning
of July, the defendant told the landlord that he planned to move out by the end of the month
because he had lost his job, and that in the meantime he was seeking work in Washington State,

4

The landlord went to the property to mow the lawn on July 12. He noticed a pungent chemical
smell and became concerned about a possible hazard because it was a hot day. He returned home
to call the police. He asked that someone from the appropriate agency come to check out the

condition of the garage and its contents, but told the police that the situation was not an
emergency.

5

A police officer arrived at the landiord's house approximately two hours later, and the two
together went to the property rented by the defendant. When there was no answer (o their knock
on the front door, they started down the driveway and the landlord showed the officer the list of
chemicals he had made a few weeks earlier. The officer testified that he recalled that
formaldehyde and ether were among the chemicals listed, and that he was aware that such
chemicals are used in manufacturing illicit drugs. He also testified that he knew that these
chemicals can pose a risk of explosion. However, the officer testified that he could not smell the
odors described by the landlord, possibly because he suffered from hay fever.

6

The officer asked the landlord to use his key to open the garage. When they entered, they
observed boxes of chemicals partiaily covered by tarps. The officer then called the fire
department and an investigator from the narcotics section of the police department.

7

The police seized the suppressed items from both the garage and the house, No warrant was ever
obtained. It is not disputed that all of the items suppressed were the product of the original
warrantless entry by the officer with the landlord's key. The issue before us is thus whether that
entry comes within any of the exceptions to the warrant requirement of the fourth amendment.



8

“[S]earches conducled outside the judicial process, without prior approval by judge or
magistrate, are per se unreasonable under the Fourth Amendment--subject only to a few
specifically established and well-delineated exceptions.” Katz v. United States, 389 U.S. 347,
357, 88 8.Ct. 507, 514, 19 L.Ed.2d 576 (1967). This court will "uphold the districl court's
findings offact at a suppression hearing unless they are clearly erroneous (citation omitted). The
ultimate issue of whether exigent circumstances justify a warrantless entry and/or search is

resolved under the de novo standard.” United States v. Echegoyen, 799 F.2d 1271, 1277-78 (9th
Cir.1986).

9

The officer stated that he did not obtain a warrant because he believed that no warrant was
necessary if the landlord consented to the entry. Landlords, however, do not have authority to
waive the fourth amendment's warrant requirement by consenting to a search of premises
inhabited by a tenant who is not at home at the time of a police call. The security of tenants'
residences is not dependent solely upon the discretion of landiords. See Chapman v. United
States, 365 U.S. 610, 8} S.Ct. 776, 5 L. Ed.2d 828 (1961) ("to uphold such an entry, search and

seizure ‘without a warrant would reduce the [Fourth] Amendment to a nullity ...' *) (citation
omitted).

10

We have permitied the police to rely on a landlord's consent for admission to an abandoned
apartment when the abandonment was apparent. United States v. Sledge, 650 F.2d 1075 (9th
Cir.1981). Here, however, the defendant had not abandoned the premises. The rent was paid and
he had told the landiord he would move out at the end of the month. Nothing at the scene
indicated to the officer that the premises were abandoned.

We have looked to three factors in determining when a third party may effectively consent 1o a
search of another's property. The factors are: (1) whether the third party has an equal right of
access to the premises searched; (2) whether the suspect is present at the time the third party
consent is oblained; and (3) if so, whether the suspect actively opposes the search. United States
v. Impink, 728 F.2d 1228, 1232-33 (9th Cir.1984). We drew our factors from United States v,
Matlock, 415 U.S. 164, 94 S.Ci. 988, 39 L.Ed.2d 242 (1974). Here the latter two factors are not

implicated because of the suspect’s absence. Thus, the issue of consent turns upon whether the
landlord had an equal right of access to the premises.

12

The landlord in this case did not have any right of access for most purposes. As noted by the
district court, "at best, the landlord had permission to enter the property for the limited purpose



of making specified repairs and occasionally mowing the lawn." Here, as in Impink, the landlord
"had reserved only {a] limited right to enter the garage.... The agreement that permitted the
[landlord] to re-enter the garage was oral. Even if ... a right to re-enter existed, we need not
interpret an informal oral agreement as conveying an unlimited right of access.” Impink, 728
F.2d at 1233, The landlord therefore could not give effective consent for the search of Wamer's
property.

13

We therefore must determine whether the warrantless entry was justified upon some basis other
than the one on which the police officer relied. The Government urges us to hold that exigent
circumstances provided adequate justification for the entry.

14

We have defined exigent circumstances as "those circumstances that would cause a reasonable
person to believe that entry (or other relevant prompt action) was necessary to prevent physical
harm to the officers or other persons, the destruction of relevant evidence, the escape of the
suspect, or some other consequence improperly frustrating legitimaie law enforcement efforts."
United States v. McConney, 728 F.2d 1195, 1199 (9th Cir.) (en banc), cent. denied, 469 U.S.
824, 105 5.Ct. 101, 83 L.Ed.2d 46 (1984). Exigent circumstances include the need to protect or
preserve life or avoid serious injury. See Echegoyen, 799 F.2d at 1278; see also United States v.
Martin, 781 F.2d 671, 674-75 (9th Cir.1985). "Exigent circumstances necessarily imply that
there is insufficient time to get a warrant." Echegoyen, 79% F.2d at 1279 n. 5; see also United

States v. Good, 780 F.2d 773, 775 (9th Cir.), cert. denied, 475 U.S. 1111, 106 S.Ct. 1523, 89
L.Ed.2d 920 (1986).

15

Exigencies must be viewed from the totality of the circumstances known to the officer at the time
of the warrantless intrusion. United States v. Licata, 761 F.2d 537, 543 (9th Cir.1985). The
reason behind assessing exigency from the circumstances known to the officer at the time of the
search lies in the purposes underlying the fourth amendment. As the United States Supreme
Court articulated in Arkansas v. Sanders, 442 U.S, 753, 99 S.Ct. 2586, 61 L.Ed.2d 235 (1979):

16

a search of private property must be both reasonable and pursuant to a properly issued search
warrant. The mere reasonableness of a search, assessed in the light of the surrounding
circumstances, is not a substitute for the judicial warrant required under the Fourth
Amendment.... [Blecause each exception to the warrant requirement invariably impinges to some
extent on the protective purpose of the Fourth Amendment, the few situations in which a search
may be conducted in the absence of a warrant have been carefully delineated and "the burden is
on those seeking the exemption to show the need for it."

17



442 U.S. at 758-60, 99 S.Ct. at 2590-91. The Supreme Court then went on to state that exigency
"must be assessed at the point immediately before the search." 442 U.S. at 763, 99 S.Ct. at 2593.
The fourth amendment does not permit an officer to conduct a search and seek its justification
later. As we have previously stated, "[t]he propriety of a search ... is unrelated to the results it
later yields. To hold otherwise would legitimize any search as long as it ultimately revealed

evidence of illegality.” Impink, 728 F.2d at 1231-32; see also Blefare v. United States, 362 F.2d
870, 881 (th Cir.1966) (dissenting opinion).

18

Here there was no basis for believing that any illicit activity was actually taking place on the
premises; no occupants were present. There was similarly no basis for believing that suspects or
evidence might disappear. As the district court observed, in this case the only potential exigency
was the inherent volatility of the chemicals known to be in the garage.

19

Two cases in this circvit help delineate the kinds of circumstances that constitule exigency with
respect to threatened fire or explosion. In Echegoyen, officers arrived at 12:30 a.m. in response
to a call about a chemical odor. They recognized the smell as ether, determined where the odor
was coming from, and called the fire department. Upon being advised by the firefighter that
immediate action was necessary, the officers entered the residence, arrested the occupants, and
attempted to eliminate the fire hazard by turning off the gas burners and opening the windows.
We upheld the warrantless entry, stressing the "deputies’ testimony as to chemical smell, the
activity in the cabin, the early-morning hour, the remoteness of the ... area, and the limited
availability of firefighting resources.” 799 F.2d at 1278-79. None of these factors exists in this
case. By contrast, in Impink, we declined to hold that a warrantless entry was justified when the

police entry was based upon the observation through a garage window of evidence of drug
manufacturing.

20

In urging that the circumstances in this case constitute an exigency justifying immediate entry,
the Government relies heavily upon expert evidence at the suppression hearing that because of
the summer heat, these chemicals in fact possessed a higher potential for explosion than either
the landlord or the police officer had perceived. This, however, is not something that falls within
the ambit of circumstances known to the officer at the time and as we have seen, it is those

circumstances that are controlling. See, e.g., Arkansas v. Sanders, 442 U.S. at 763, 99 S.Ct. at
2593.

21

The totality of the circumstances known to the officer at the time of the intrusion consisted of the
landlord's perception of the chemical fumes and the landlord's lack of perception that an
immediate emergency existed; the list of chemicals the landlord had made and the officer's
limited knowledge of their possible explosive potential; knowledge that Warner was not home;



and knowledge that the chemicals had been in the garage in the summer heat for at least two

weeks. Although the officer may have been well-intentioned, the circumstances did not present
an exigency justifying a warrantless entry.

22

We must also reject the Government's argument that, although the entry violated the fourth
amendment, we should extend to warrantless searches the "good faith exception” to the
exclusionary rule established in United States v. Leon, 468 1.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d
677 (1984). We previously rejected that position in United States v. Whiting, 781 F.2d 692, 698
(Sth Cir.1986), pointing out that the Leon exception "is clearly limited to warrants invalidated for

lack of probable cause and does not create the broad ‘good faith' exception the government
suggests."

23

The good faith exception to the warrant requirement of the fourth amendment developed in Leon
arose in the context of reasonable rcliance by a police officer on a warrant determined by a
magistrate, albeit incorrectly, to rest on probable cause. Leon, 468 U.S. at 904, 104 S.C1. at 3410.
In its recent decision in Wlinois v. Krull, --- U.S. ---, 107 S.Ct. 1160, 94 L.Ed.2d 364 (1987), the
Court extended the good faith exception announced in Leon 1o situations in which police officers
conduct a warrantless search pursuant to a regulatory scheme authonizing the search, even though
that statute later is invalidated on constitutional grounds. Id. at -—-, 107 S.Ct. at 1167. In both
Leon and Krull, the touchstone of the Court's decision was the police officer's objectively
reasonable reliance on the determination of a magistrate or a legislature that the challenged
search in fact mel the standards required by the fourth amendment.

24

In the present case, in contrast, the Government would have us conclude that the good faith
exception rests on the police officer's belief that he or she is acting reasonably. We reject this
suggestion. Doubtless, a police officer who conducts a search may subjectively believe he or she
is acting reasonably. Mere reliance on the officer's own judgment, however, does not rise to the
level of reasonable reliance required by the Constitution.

25

Finally, the Government urges us to apply a "balancing test" to these circumstances, balancing
the defendant's fourth amendment rights against the public interest. However, the home and its
traditional curtilage is given the highest protection against warrantless searches and seizures.
"{Plhysical entry of the home is the chief evil against which the wording of the Fourth
Amendment is directed....” United States v. United States District Court, 407 U.S. 297, 313,92
S.Ct. 2125, 2134, 32 L.Ed.2d 752 (1972). The Supreme Court has noted that searches “carried
out on a suspect's premises without a warrant [are] per se unreasonable, unless the police can
show that it falls within one of a carefully defined set of exceptions based on the presence of
‘exigent circumstances.’ " Coolidge v. New Hampshire, 403 U.S. 443, 474-75, 91 §.Ct. 2022,



2042, 29 L.Ed.2d 564 (1971). Thus, the "balancing test" urged here by the Government is
already encompassed by the exception to the warrant requirement for exigent circumstances.

26
AFFIRMED.
BRUNETT]I, Circuit Judge, dissenting:

27

I respecifully dissent from the majority's conclusion that exigent circumstances did not justify the
officer's warrantless entry into Warner's leased premises. We review the ultimate issue of
whether exigent circumstances justified the officer's warrantless entry under the de novo
standard, United States v. Echegoyen, 799 F.2d 1271, 1277-78 (9th Cir.1986). The totality of
circumstances in this case demonstrate a "need to protect or preserve life or avoid serious
injury.” Id. at 1278, citing Mincey v. Arizona, 437 U.S. 385, 392, 98 S.Ct. 2408, 2413, 57

L.Ed.2d 290 (1978). On that basis, I would reverse the district court's order granting the
defendant's motion to suppress.

28

Deltermining the existence of exigent circumstances requires use of an objective test. "[A]lmost
without exception in evaluating alleged violations of the Fourth Amendment the Court has first
undertaken an objective assessment of an officer’s actions in light of the facts and circumstances
then known to him ... would the facts available to the officer at the moment of seizure or the
search 'warrant a man of reasonable caution in the belief that the action taken was appropriate”?

Scott v. United Stales, 436 U.S. 128, 137,98 S.Ct. 1717, 1723, 56 L.Ed.2d 168 (1978) (citations
omitted).

29

At the moment when the officer entered Warner's leased premises, he knew all of the following
information: that Warner's Jandlord had smelled chemical fumes on two occasions, most recently
on that very day; that Warner's landlord had observed boxes of formaldehyde and ether in
Warner's premises; that these boxes of chemicals had been in the summer heat for at least two
weeks; that these chemicals were associated with illicit drug manufacturing; that these chemicals
posed a risk of explosion; and that it was a very hot day. The majority correctly points out that
the officer could not, himself, smell the odors described by the landlord. However, even without
the benefit of his olfactory sense, all of the above information warranis a man of reasonable

caution in the belief that an immediate eniry is not only appropriate, but necessary 1o protect life
and avoid serious injury.

30



The facts of this case parallel those in Echegoyen, infra. In Echegoyen, this Court upheld a
warrantless entry because the officers suspected the residence was the scene of illicit narcotics
activity, the officers smelled ether and thought it might pose a fire hazard, the residence was in a
remote location, the area had limited firefighting resources, and they were notified early in the
morning. Although the entry in our case occurred in the mid-afternoon, rather than early in the
moming, and took place in a densely populated area, rather than in a remote area, a man of
reasonable caution could have readily concluded that the threat to a greater number of people
posed an even greater exigency than that in Echegoyen.

31

Additionally, the conclusion that a bona fide emergency existed was "butlressed by the behavior
of the officer[ ] upon entering the dwelling." Echegoyen, 799 F.2d a1 1279. As in Echegoyen,
upon entering the dwelling, the officer proceeded to reduce the hazards of fire and explosion by
phoning the fire department, while the landlord ventilated the area.

32

Considering the totality of the circumstances known 1o the officer at time of his entry inlo
Warner's leased premises, sufficient exigent circumstances existed to uphold the belief of a man
of reasonable caution that immediate entry into the premises was necessary to protect life and
avoid serious injury. Therefore, [ respectlully dissent form the majority's decision to affirm the
district court’s order granting the defendant's motion to suppress.
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Timothy Lee Harris was convicted of trafficking in marijuana, a violation of § 13A-

12-231(1), Ala.Code 1975. He was sentenced, as a habitual felony offender, to life
imprisonment.

On appeal, Harris contends that the trial court erred in denying his motion to suppress
the marijuana evidence found as a resuit of a warrantless search of his automobile
because, he says, the search did not fall within the automobile exception 1o the
warrant requirement.  Specifically, he argues (1) that there was no probable cause to
search his vehicle, and (2) that his vehicle was parked on private property at the time
of the search and the automobile exception, even if there was probable cause to
search, does not apply to vehicles parked on private property.

The evidence adduced at the suppression hearing and at trial indicated the
foliowing! Carlton Ott, a corporal with the Dothan Police Department assigned to
the vice-intelligence division, testified that on August 19, 1999, he received
information from a confidential informant, who had provided reliable information in
the past, that Harris was in possession of a large amount of marijuana at his residence
at 2401 Brown Street.  The informant said that he had seen Harris in possession of
the marijuana within the last few hours; that the marijuana was located in Harris's
white Plymouth Laser automobile, which was parked outside the residence; and that a
second automobile, a white Mazda 929, was also parked outside the residence. That
evening, approximately six hours after receiving the information from the informant,
Cpl. Ott and Mark Nelms, a sergeant in the vice-intelligence division of the Dothan
Police Department, set up surveillance at Harris's residence, a mobile home, 1o
corroborate the information received from the informant, They saw both vehicles
described by the informant parked in the front yard of the mobile home.

Cpl. Ott testified that at approximately 10:10 p.m. they saw Harris leave the mobile
home and get in the Plymouth Laser. According to Cpl. Ott, Harris sat in the vehicle
for a few minutes until a black female drove up in a maroon Hyundai Sonata
automobile and parked on the sireet in front of the residence. At that point, Cpl. Ott



said, Harris got out of the Plymouth Laser and got into the Hyundai Sonata; Harris
and the driver of the Sonata sat in the vehicle for a few minutes and then drove away.
Cpl. Ott then radioed two backup officers and told them to stop the Sonata. Cpl. Ott
said that he saw no bulges in Harris's clothing when he got out of the Laser and into
the Sonata; that he had no information on the driver of the Sonata; and that no arrests
were made during the stop. According to Cpl. Ott, no more than three minutes afier
the stop was completed, the Sonata returned to Harris's residence, Harris got out of the
Sonata and got in the Laser, and then drove the Laser toward the back of the mobile
home. At that point, Cpl. Ott said, they decided to “move in” because “[i]t was
obvious . that criminal activity was taking place.” (R.28.)

Cpl. Ott and Sgt. Nelms, as well as the officers who had stopped the Sonata, entered
the premises and met Harris as he was walking around from the back to the front of
the mobile home. They detained Harris and conducted a Terry2 patdown of his
person. Cpl. Ott testified that Harris told him that his mother was inside the
residence, and Cpl. Ott then knocked on the front door. According to Cpl. Ott, he
informed Harris's mother that he had information that Harris was in possession of
marijuana, and Harris's mother gave him permission to search her mobile home.

Cpl. Ott testified that Harris did not appear nervous about the search of the mobile
home. However, shortly afier detaining Harris, Cpl. Ott called for a K-9 unit to
come to the residence so that a drug-sniffing dog could sniff the Laser. When Harris
heard that Cpl. Ott had called for a K-9 unit, Cpl. Ott said, Harris became nervous and
began calling for his mother. Cpl. Ott then asked Harris for the key to the Laser, and
Harris handed him a key. However, Cpl. Ott recognized that the key Harris gave
him was not a Chrysler-product key and he then asked Harris if he was sure this was
the key to the Laser. According to Cpl. Ott, Harris told him that the key fit the
Mazda 929 and that he did not have a key to the Laser. Cpl. Ott testified that the
officer who had conducted the patdown of Harris told him that Harris had another key

ring in the pocket of his shorts and Cpl. Ott then reached in Harris's pocket and
retrieved the key to the Laser.

Shortly after Cpl. Ott retrieved the key, the K-9 unit arrived, and the K-9 officer
walked his dog around the Laser; the dog alerted to the presence of narcotics at the
rear of the vehicle. At that point, Cpl. Ott used the key to open the vehicle and
discovered in the rear hatchback portion of the vehicle three one-gallon Ziploc brand
plastic bags that were later determined to contain 2.92 pounds of marijuana. In
addition, a large amount of currency was found in the center console, various papers
with Harris's name on them were found in the glove compartment, and the registration
indicated that the vehicle was registered to “Tim or Patricia Harris.” (R. 74.)

Standard of Review



“When an appellate court reviews the findings and heldings of a trial court resulting
from a hearing on a motion to suppress evidence, if the evidence before the trial court
was undisputed, the ‘ore tenus rule,” pursuant to which the trial court's conclusions on
issues of fact are presumed correct, is inapplicable, and the reviewing court will sit in
judgment on the evidence de novo, indulging no presumption in favor of the trial
court's application of the law to those facts.”

Ex parte Kelley, 870 So.2d 711, 714 (Ala.2003). Here, the evidence was undisputed;
the only issue is whether the trial court properly applied the law regarding probable
cause and the autormobile exception to the warrant requirement to the undisputed

facts. Therefore, we review de novo the trial court's denial of Harris's motion to
suppress.

Probable Cause

“A warrantless search of a vehicle is justified where there is probable cause to

believe the vehicle contains contraband.” Lykes v. State, 709 So.2d 1335, 1337
(Ala.Crim.App.1997).

* ‘Probable cause exists where all the facts and circumstances within the officer's
knowledge are sufficient to warrant a person of reasonable caution to conclude that an
offense has been or is being committed and that contraband would be found in the
place to be searched.” Sheridan v. State, 591 So.2d 129, 130 (Ala.Cr.App.1991).
‘The requisite probable cause is present “if a reasonably prudent person, based on the
facts and circumstances which the officer knows, would be justified in concluding that
the items sought are connected with criminal activity and that they will be found in
the place to be searched. Illinois v. Gates, 462 U.S. 213 [103 S.Ct. 2317, 76 L.Ed.2d
527] . (1983).”" Day v. State, 539 So0.2d 410, 413-14 (Ala.Cr.App.1988). ““The
test for probable cause is ‘whether the facts available to the officer at the moment of
the seizure or search, would warrant a man of reasonable caution to believe that the
action taken was appropriate.’ "' Ivey v. State, 698 So.2d 179, 185-86

(Ala.Cr.App.1995), affd, 698 So.2d 187 (Ala.1997) (quoting Riley v. State, 583 So.2d
1353, 1355 (Ala.Cr.App.1991)).”

Johnson v. State, 719 So.2d 272, 273 (Ala.Crim.App.1998). “Probable cause to
search a vehicle exists when all the facts and circumstances within the officer's
knowledge are sufficient to warrant a person of reasonable caution to conclude that an
offense has been or is being committed and the vehicle contains contraband.” State
v. Odom, 872 So.2d 887, 891 (Ala.Crim.App.2003). See also State v. Ivey, 709
So.2d 502, 505 (Ala.Crim.App.1997) (*Probable cause to believe a vehicle contains
contraband exists where all the facts and circumstances within the officer's knowledge
are sufficient to warrant a person of reasonable caution to conclude that an offense has



been or is being committed and that a search of the vehicle would produce
contraband.”).

* ‘Probable cause is concerned with “probabilities,” that “are not technical; they are
the factual and practical considerations of everyday life on which reasonable and
prudent men, not legal technicians act.” > Chevere v. State, 607 So.2d 361, 368
(Ala.Crim.App.1992), quoting Carter v. State, 435 So0.2d 137, 139

(Ala.Crim.App.1982), quoting in turn Brinegar v. United States, 338 U.S. 160, 175,
69 S.Ct. 1302, 93 L.Ed. 1879 (1949).

“ ‘Probable cause does not require an officer to compile an airtight case against a
suspect.” Williams v. State, 440 So.2d 1139, 1145 (Ala.Cr.App.1983). ‘It merely
requires that the facts available to the officer would “warrant a man of reasonable
caution in the belief” that certain items may be contraband . it does not demand any
showing that such a belief be correct or more likely true than false. A “practical,
nontechnical” probability that incriminating evidence is involved is all that is

required.” Texas v. Brown, 460 U.S. 730, 742, 103 S.Ct. 1535, 1543, 75 L.Ed.2d
502 (1983) (citations omitted).”

Mewbourn v. State, 570 So0.2d 805, 808-09 (Ala.Crim.App.1990). *“* “[P]robable
cause does not require certainty of criminal activity, but only probability . First-hand
abservations of criminal activity by a reliable informant in conjunction with police
corroboration of factual details provides just this probability.” ** Harrelson v. State,
897 So.2d 1237, 1241 (Ala.Crim.App.2004), quoting McBride v. State, 492 So.2d

654, 658 (Ala.Crim.App.1986), quoting in turn United States v. Thompson, 751 F.2d
300, 302 (8th Cir.1985).

Initially, we note that on appeal Harris confines his probable-cause argument to
those circumstances that occurred before the officers' entry onto his premises.
However, he does not challenge on appeal the officers’ entry onto his premises, the
Terry patdown of his person, the search of his pocket to obtain the key to the Laser, or
the use of the drug-sniffing dog.? Therefore, he has waived any inquiry into the
propriety of those actions, and this Court, in determining whether probable cause
existed, can and will consider all of the circumstances within the officers' knowledge

at the time of the search, including those circumstances that occurred after the officers'
entry onto Harris's premises.

Considering the totality of the circumstances, we conclude that there clearly was
probable cause to search Harris's vehicle. Within a few hours of receiving
information from a reliable confidential informant that Harris was in possession of a
large amount of marijuana, which was located in his white Plymouth Laser



automobile at his residence, Cpl. Ott and Sgt. Nelms conducted surveillance at
Harris's residence and confirmed that both vehicles the informant had described as
being at the residence were, in fact, parked in front of the residence. During their
surveillance, Cpl. Ott and Sgt. Nelms saw Harris come out of his residence, sit in the
Laser for a few minutes, and then leave in a Hyundai Sonata that had arrived at the
residence. Although a stop of the Sonata did not result in any arrests, within three
minutes after the stop, Harris returned and pulled the Laser around the back of his
residence. When the officers first approached Harris on his premises and obtained
consent from his mother to search the residence, Harris did not appear nervous;
however, when Harris discovered that a K-9 unit had been called to sniff the Laser, he
became nervous and began calling for his mother. In addition, when asked for the
key to the Laser, Harris gave the officers the key 10 the other vehicle parked at the
residence and claimed that he did not have a key to the Laser. Harris, however, had
just driven the Laser from the front to the back of the mobile home and the key to the
Laser was discovered in Harris's pocket. Finally, when the drug-sniffing dog arrived
at the scene and circled the vehicle, it alerted near the rear of the vehicle. These
circumstances would warrant a person of reasonable caution to conclude that the

Laser contained contraband. Therefore, there was probable cause to search the
vehicle.

Automobile Exception

In California v. Camney, 471 U.S. 386, 105 S.Ct. 2066, 85 L.Ed.2d 406 (1985), the

United States Supreme Court explained the automobile exception to the warrant
requirement as follows:

“The Fourth Amendment protects the ‘right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures.’ This
fundamental right is preserved by a requirement that searches be conducted pursuant
to a warrant issued by an independent judicial officer. There are, of course,
exceptions to the general rule that a warrant must be secured before a search is
undertaken; one is the so-called ‘automobile exception’ at issue in this case. This
exception to the warrant requirement was first set forth by the Court 60 years ago in
Carroll v. United States, 267 U.S. 132 (1925). There, the Court recognized that the
privacy interests in an automobile are constitutionally protected; however, it held that
the ready mobility of the automobile justifies a lesser degree of protection of those

interests. The Court rested this exception on a long-recognized distinction between
stationary structures and vehicles:

* *{Tihe guaranty of freedom from unreasonable searches and seizures by the Fourth
Amendment has been construed, practically since the beginning of Government, as
recognizing a necessary difference between a search of a store, dwelling house or



other structure in respect of which a proper official warrant readily may be obtained,
and a search of a ship, motor boat, wagon or automobile, for contraband goods, where
it is not practicable to secure a warrant because the vehicle can be quickly moved out

of the locality or jurisdiction in which the warrant must be sought.” 1Id., at 153
{emphasis added).

“The capacity to be ‘quickly moved’ was clearly the basis of the holding in Carroll,
and our cases have consistently recognized ready mobility as one of the principal
bases of the automaobile exception. See, e.g., Cooper v. Califomia, 386 U.S. 58, 59
(1967); Chambers v. Maroney, 399 U.S. 42, 52 (1970); Cady v. Dombrowski, 413
U.S. 433, 442 (1973); Cardwell v. Lewis, 417 U.S. 583, 588 (1974); South Dakota v.
Opperman, 428 U.S. 364, 367 (1976). [n Chambers, for example, commenting on
the rationale for the vehicle exception, we noted that ‘the opportunity to search is
fleeting since a car is readily movable.” 399 U.S,, at 51. More recently, in United
States v. Ross, 456 U.S. 798, 806 (1982), we once again emphasized that ‘an
immediate intrusion is necessary’ because of ‘the nature of an automobile in transit.’
The mobility of automobiles, we have observed, ‘creates circumstances of such
exigency that, as a practical necessity, rigorous enforcement of the warrant
requirement is impossible.” South Dakota v. Opperman, supra, at 367.

“However, although ready mobility alone was perhaps the original justification for the
vehicle exception, our later cases have made clear that ready mobility is not the only
basis for the exception. The reasons for the vehicle exception, we have said, are
twofold. 428 U.S., at 367. ‘Besides the element of mobility, less rigorous warrant
requirements govemn because the expectation of privacy with respect to one's
automobile is significantly less than that relating to one's home or office.” Ibid.

“Even in cases where an automobile was not immediately mobile, the lesser
expectation of privacy resulting from its use as a readily mobile vehicle justified
application of the vehicular exception. See, e.g., Cady v. Dombrowski, supra. In
some cases, the configuration of the vehicle contributed to the lower expectations of
privacy; for example, we held in Cardwell v. Lewis, supra, at 590, that, because the
passenger compartment of a standard automobile is relatively open to plain view,
there are lesser expectations of privacy. But even when enclosed ‘repository” areas
have been involved, we have concluded that the lesser expectations of privacy warrant
application of the exception. We have applied the exception in the context of a
locked car trunk, Cady v. Dombrowski, supra, a sealed package in a car trunk, Ross,
supra, a closed compartment under the dashboard, Chambers v. Maroney, supra, the
interior of a vehicle's upholstery, Carroll, supra, or sealed packages inside a covered
pickup truck, United States v. Johns, 469 U.S. 478 (1985).



“These reduced expectations of privacy derive not from the fact that the area to be
searched is in plain view, but from the pervasive regulation of vehicles capable of
traveling on the public highways. Cady v. Dombrowski, supra, at 440-441. As we
explained in South Dakota v. Opperman, an inventory search case:

“ ‘Automobiles, unlike homes, are subjected to pervasive and continuing
governmental regulation and controls, including periodic inspection and licensing
requirements.  As an everyday occurrence, police stop and examine vehicles when
license plates or inspection stickers have expired, or if other violations, such as
exhaust fumes or excessive noise, are noted, or if headlights or other safety equipment
are not in proper working order.” 428 U.S., at 368.

“The public is fully aware that it is accorded less privacy in its automobiles because of
this compelling governmental need for regulation. Historically, ‘individuals always
[have] been on notice that movable vessels may be stopped and searched on facts
giving rise to probable cause thal the vehicle contains contraband, without the
protection afforded by a magistrate's prior evaluation of those facts.” Ross, supra, at
806, n. 8. In short, the pervasive schemes of regulation, which necessarily lead to
reduced expectations of privacy, and the exigencies attendant 10 ready mability justify
searches without prior recourse to the authority of a magistrate so long as the
overriding standard of probable cause is met.

“When a vehicle is being used on the highways, or if it is readily capable of such use
and is found stationary in a place not regularly used for residential purposes-
temporary or otherwise-the two justifications for the vehicle exception come into play.
First, the vehicle is obviously readily mobile by the turn of an ignition key, if not
actually moving. Second, there is a reduced expectation of privacy stemming from
its use as a licensed motor vehicle subject 1o a range of police regulation inapplicable
to a fixed dwelling. At least in these circumstances, the overriding societal interests

in effective law enforcement justify an immediate search before the vehicle and its
occupants become unavailable.”

471 U.S. at 390-93, 105 S.Ct. 2066 (footnote omitted). No additional exigent
circumstances are required for the warrantless search of a vehicle; probable cause
alone is sufficient to bring a search within the automobile exception. See
Pennsylvania v. Labron, 518 U.S. 938, 940, 116 S.Ct. 2485, 135 L.Ed.2d 1031 (1996),
wherein the United States Supreme Court upheld the warrantless search of a vehicle
parked in the driveway of a farmhouse, and stated that “[i)f a car is readily mobile and
probable cause exists to believe it contains contraband, the Fourth Amendment thus
permits police to search the vehicle without more.” See also Maryland v. Dyson,
527 U.S. 465, 466-67, 119 S.Ct. 2013, 144 L.Ed.2d 442 (1999), wherein the United
States Supreme Court, reaffirming its holding in Labron, stated:



“The Fourth Amendment generally requires police to secure a warrant before
conducting a search. California v. Camney, 471 U.S. 386, 390-391 (1985). Aswe
recognized nearly 75 years ago in Carroll v. United States, 267 U.S. 132, 153 (1925),
there is an exception to this requirement for searches of vehicles. And under our
established precedent, the ‘automobile exception’ has no separate exigency
requirement. We made this clear in United States v. Ross, 456 U.S. 798, 809 (1982),
when we said that in cases where there was probable cause to search a vehicle ‘a
search is not unreasonable if based on facts that would justify the issuance of a
warrant, even though a warrant has not been actually obtained.” (Emphasis added.)
In a case with virtually identical facts to this one (even down to the bag of cocaine in
the trunk of the car), Pennsylvania v. Labron, 518 U.S. 938 (1996) (per curiam ), we
repeated that the automobile exception does not have a separate exigency
requirement: ‘If a car is readily mobile and probable cause exists to believe it
contains contraband, the Fourth Amendment . permits police to search the vehicle
without more.” Id., at 940,

“In this case, the Court of Special Appeals found that there was ‘abundant probable
cause’ that the car contained contraband. This finding alone satisfies the automobile
exception to the Fourth Amendment's warrant requirement, a conclusion correctly
reached by the trial court when it denied respondent's motion to suppress. The
holding of the Court of Special Appeals that the ‘automobile exception’ requires a
separate finding of exigency in addition to a finding of probable cause is squarely
contrary to our holdings in Ross and Labron. We therefore grant the petition for writ
of certiorari and reverse the judgment of the Court of Special Appeals.”

In arguing that the automobile exception to the warrant requirement does not apply to
a vehicle parked on private property, Harris principally relies on the last paragraph in
Camey quoted above, specifically, the following statement: “When a vehicle is being
used on the highways, or if it is readily capable of such use and is found stationary in
a place not regularly used for residential purposes-temporary or otherwise-the two
justifications for the vehicle exception come into play.” 471 U.S, at 392-93, 105

S.Ct. 2066 (footnote omitted; emphasis added). However, Harris's reliance on this
single sentence is misplaced.

As the South Carolina Supreme Court explained in State v. Cox, 290 S.C. 489, 351
S.E.2d 570 (1986):

“In a plurality opinion the Court [of Appeals of South Carolina] held the ‘automobile
exception’ to the warrant requirement was not applicable because Cox's car was found
at his residence. The Court, relying upon California v. Camey, 471 U.S. 386, 105
S.Ct. 2066, 85 L.Ed.2d 406 (1985), concluded that ‘an automobile found parked at a



person’s home is protected from warrantless searches.” 287 8.C. [260,] 264, 335
S.E.2d [809,] 811 [(Ct.App.1985) ].

“We disagree.

“The automobile exception was first articulated in Carroll v. United States, 267 U.S.
132,45 5.Ct. 280, 69 L.Ed. 543 (1925). Since Carroll, the doctrine has been applied
on a case-by-case basis to various sets of facts. See generally cases cited in Annot.,
66 L.Ed.2d 882, Validity of Warrantless Search of Motor Vehicles.

“The two bases for the exception are: (1) the ready mobility of automobiles and the
potential that evidence may be lost before a warrant is obtained; and (2) the lessened

expectation of privacy in motor vehicles which are subject to governmental
regulation.

“The source of the Court of Appeals’ ruling is the following language from Camey:

““When a vehicle is being used on the highways, or if it is readily capable of such use
and is found stationary in a place not regularly used for residential purposes-
temporary or otherwise-the two justifications for the vehicle exception come into
play.” [Emphasis supplied].

“471 U.S. at 392, 105 S.Ct. at 2070, 85 L.Ed.2d at 414.

“The plurality interpreted this 1o mean that the automobile exception does not apply to
any vehicle parked at a residence. However, Camey dealt with a motor home, or
camper vehicle. Even though the language cited above may appear 1o apply to all
motor vehicles, a close reading, in context, makes it clear that the Court was
addressing only the inapplicability of the exception as to motor homes set up on a site
and used as a residence. In the same paragraph from which the above sentence is
cited, the Carney Court states ‘there is a reduced expeclation of privacy stemming
from its use as a licensed motor vehicle subject to a range of police regulations
inapplicable to a fixed dwelling.” [Emphasis supplied]. 471 U.S. at 393, 105 S.Ct. at

2070, 85 L.Ed.2d at 414. The emphasized pronoun ‘its' in this sentence clearly
refers to a motor home.

“Neo prior Supreme Court cases have recognized a distinction between vehicles parked
in public and private places. Indeed, such a distinction would not harmonize with
the Court's reasoning in automobile search cases.

“The Carney Court makes clear that under the automobile exception, probable cause
alone is sufficient to justify a warrantless search. As the Court stated, ‘the pervasive



schemes of regulation, which necessarily Jead to reduced expectations of privacy, and
the exigencies attendant to ready mobility justify searches [of vehicles] without prior

recourse to the authority of a magistrate so long as the overriding standard of probable
cause is met.” [Emphasis supplied]. 471 U.S. at 392, 105 S.Ct. at 2070, 85 L.Ed.2d

at414. That is, the inherent mobility of automabiles provides the requisite
exigency.”

290 S.C. at 491-92, 351 S.E.2d at 571-72. We agree. Carney involved the
warrantless search of a motor home, readily capable of use either as a home or as a
vehicle. In upholding the warrantless search under the automobile exception to the
warrant requirement, the United States Supreme Court relied in part on the location of
the motor home-in a parking lot in downtown San Diego-in concluding that the motor
home was “so situated that an objective observer would conclude that it was being
used not as a residence, but as a vehicle.” Carney, 471 U.S. at 393, 105 S.Ct. 2066.
Indeed, the Court pointed out that it “need not pass on the application of the vehicle
exception to a motor home that is situated in a way or place that objectively indicates
that it is being used as a residence.” 471 U.S. at 394 n. 3, 105 S.Ct. 2066. Thus, the
Court's statement in Camney that the automobile exception applies when a vehicle is
found “in a place not regularly used for residential purposes,” 471 U.S. at 392, 105
S.Ct. 2066, was a reference to the limitation of the automobile exception to motor
homes (or other objects that are equally capable of use as either a home or a vehicle)

that are situated in such a place and in such a manner as to indicate their use as
vehicles rather than homes.

Other courts have similarly construed this language in Carney. In United States v.

Brookins, 345 F.3d 231 (4th Cir.2003), the United States Court of Appeals for the
Fourth Circuit stated:

“On appeal, Brookins proposes an interpretation of the ‘automobile exception,” which
he grounds largely in Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022, 29
L.Ed.2d 564 (1971).[4] In Coolidge, the Supreme Court, by the opinion of a four-
justice plurality, declined to apply Carroll [v. United States, 267 U.S. 132 (1925),]
under circumstances evincing no exigency whatsoever. Specifically, the defendant's
automobile was parked in his own driveway and contained no contraband.
Additionally, the police had developed probable cause well in advance of the
warrantless search. Brookins maintains that Coolidge represents the sole Supreme
Court decision to address ‘head-on’ the warrantless search of an automobile at a
private residence. Based upon the facts of Coolidge, Brookins would posit a bright-
line rule, whereby the automobile exception may never apply when a vehicle is
stationed on private, residential property.8



“Brookins seeks additiona! support for this theory in California v. Camey, 471 U.S.
386, 390, 105 S.Ct. 2066, 85 L.Ed.2d 406 (1985), where the Supreme Court held that
a mobile home, on the facts presented, was more characteristic of an automobile than
a fixed residence. The Court did look to the nature of the location where the vehicle
was discovered, but only to ascertain whether the vehicle itself was, in an ontological
sense, in use as a ‘movable vessel’ or as a fixed residence. Hence, the Court's
reference to a ‘place not regularly used for residential purposes,” Camney, 471 U.S. at
392, 105 §.Ct. 2066-from which the police would be less likely to infer that the object
was residential in nature-served as a guidepost to determine, ab initio, whether the
object encountered was a vehicle or a residence.  After considering these
circumstances, the Court concluded that the warrantless search of the mobile home
was covered by the ‘automobile exception.” Id. at 394, 105 S.Ct. 2066. Brookins'
invocation of Carney to buttress his reading of Coolidge as generating a bright-line
approach to the application of the ‘automobile exception’ is therefore flawed. The
Supreme Court has expressly held that the ‘automobile exception’ is applicable *[i]f a
car is readily mobile and probable cause exists to believe it contains contraband.’

[Maryland v.] Dyson, 527 U.S. [465,] 466, 119 S.Ct. 2013 [ (1999) ] (internal
quotation and citation omitted).

“In light of the Supreme Coust's holding in Dyson, we find the ‘automabile exception’
applicable to the case before us. First, the motor vehicle at issue was clearly
operational and therefore ‘readily movable.” Second, as discussed in greater detail
above, the police officers had probable cause to conclude that there was contraband in
the vehicle, as the party responsible for the vehicle's flight, Brookins' wife, was
present on the scene at her mother's home. Given these facts, the warrantless search

of Brookins' vehicle by law enforcement officers did not violate his Fourth
Amendment rights.

(19

“8We decline to adopt this construction of Coolidge. Nor do we find it necessary to
determine the contours of the expectation of privacy in and around one's private
property. Although heightened privacy interests may be triggered when a vehicle is
encountered on private property, the Coolidge plurality opinion cannot be fairly read

lo create a bright-line rule precluding warrantless searches on private property under
all circumstances.”

345 F.3d at 237-38.  Similarly, in State v. Marquardt, 247 Wis.2d 765, 635 N.W.2d
188 (Ct.App.2001), the Wisconsin Court of Appeals noted:

“Despite the ‘public place’ language that appears in [various Wisconsin] cases, we
conclude that the automobile exception is nonetheless applicable to Marquardt. The



genesis of the language was [California v.] Camney, [471 U.S. 386 (1985),] which
involved the search of a fully mobile motor home located in a public place. See
Camey, 471 U.S. at 387, 105 S.Ct. 2066. United States Supreme Court cases
subsequent to Camey have not recognized a public place requirement for the
automobile exception. See, e.g., [Maryland v.] Dyson, 527 U.S. [465,] 467, 119
S.Ct. 2013 [(1999)]. Thus, to the extent that Carney ever intended to impose a
public place requirement, it is no longer applicable.”

247 Wis.2d at 790, 635 N.W.2d a1 200. See also United States v. Fladten, 230 F.3d
1083 (8th Cir.2000); United States v. Markham, 844 F.2d 366 (6th Cir.1988); United
States v. Moscatiello, 771 F.2d 589 (1st Cir.1985), vacated on other grounds sub nom.
Carter v. United States, 476 U.S. 1138, 106 S.Ct. 2241, 90 L.Ed.2d 688 (1986);
United States v. Hamilton, 792 F.2d 837 (9th Cir.1986); People v. Garvin, 235
Mich.App. 90, 597 N.W.2d 194 (1999); and Commonwealth v, A Juvenile (No. 2),

411 Mass. 157, 580 N.E.2d 1014 (1991) (all upholding warrantless searches of
vehicles parked on private property).

There appears to be a consensus among other jurisdictions that the language in Carney
does not indicate a per se rule precluding application of the automobile exception to
vehicles parked on private property, but there also appears to be a split among
Jjurisdictions as to whether Carney requires the presence of exigent circumstances,
beyond the ready mobility of vehicles, before the automobile exception is applicable
to a vehicle parked on private property. See, e.g., United States v. Shepherd, 714
F.2d 316, 319-20 (4th Cir.1983) (“[T]he danger posed by the inherent mobility of an
automobile must outweigh whatever enhanced privacy interest exists when the car is
parked at home if it appears the car is about to take flight.”); State v, Lejeune, 276
Ga. 179, 183, 576 S.E.2d 888, 893 (2003) (holding “that the automabile exception
does not apply where . the suspect's car was legally parked in his residential parking
space [and] the suspect and his only alleged cohort were not in the vehicle or near it
and did not have access to it”), and State v. Roaden, 98 Ohio App.3d 500, 504, 648
N.E.2d 916, 919 (1994) (“[A]bsent exigent circumstances, the automabile exception
does not apply to the warrantless search or seizure of an automobile from the
driveway of a private residence.”).2 In United States v. Reis, 906 F.2d 284 (7th
Cir.1990), the United States Court of Appeals for the Seventh Circuit explained:

“The automobile exception allows vehicles that are being used on the highway or are
readily capable of such use to be searched without a warrant ‘so long as the overriding
standard of probable cause is met.” California v. Carney, 471 U.S. 386, 392, 105
S.Ct. 2066, 2070, 85 L.Ed.2d 406, 414 (1985). The reasons underlying the exception
are twofold: The reduced expectation of privacy an individual has in a car, and the
‘exigencies attendant to ready mobility” of the vehicle combine to create a situation



justifying a search without taking the time to obtain the prior approval of a magistrate.
Id., 471 U.S. at 392-93, 105 S.Ct. at [2070], 85 L.Ed.2d at 414; United States v.

Rivera, 825 F.2d 152, 158 (7th Cir.), cert. denied, 484 U.S. 979, 108 S.Ct. 494, 98
L.Ed.2d 492 (1987).

“Reis, however, points out that the Supreme Court stated in Camney that the
automobile exception is applicable ‘[w]hen a vehicle is being used on the highways,
or if it is readily capable of such use and is found stationary in a place not regularly
used for residential purposes.’ California v. Carney, 471 U.S. at 392, 105 S.Ct. at
2070, 85 L.Ed.2d at 414 (emphasis added). Reis argues that because his car was in a
place that is regularly used for residential purposes [parked in the street in front of his
residence], the above-quoted language from Carney renders the automobile exception
inapplicable, unless exigent circumstances can be shown to exist.

“Reis misconstrues the meaning of Carney. In that case, the Supreme Court was
faced with the issue of whether a mobile home comes within the automobile
exception, and the Court looked to the location where the vehicle was parked solely
for the purpose of determining whether the mobile home was being used more like an
automobile (so that it would come within the exception) or more like a residence (5o
that a heightened expectation of privacy would exist, necessitating either a warrant or
the existence of exigent circumstances before a search properly could be carried out).
Carney does not establish a requirement that additional exigent circumstances be
present merely because an automobile is parked at a residence.

“Indeed, this circuit and others have, either expressly or implicitly, construed Camey
as recognizing that the inherent mobility of automobiles by itself provides the only
exigent circumstance needed, so that as long as probable cause exists to search an
automobile, that automobile may be searched without a warrant.  See e.g., United
States v. Paulino, 850 F.2d 93, 96 (2d Cir.1988), cert. denied, [490] U.S. [1052], 109
S.CL. 1967, 104 L.Ed.2d 435 (1989); United States v. Markham, 844 F.2d 366, 369
(6th Cir.1988); United States v. Rivera, 825 F.2d [152,] 158 [ (7th Cir.1987) ];
Autoworld [Specialty] Cars, Inc. v. United States, 815 F.2d 385, 389 (6th Cir.1987);
United States v. Bagley, 772 F.2d 482, 490-91 (9th Cir.1985), cert. denied, 475 U.S.
1023, 106 S.Ct. 1215, 89 L.Ed.2d 326 (1986). Even in circuits which construe
Carney as imposing a requirement that additional exigent circumstances be
demonstrated before the automobile exception is applicable, see, e.g., United States v.
Alexander, 835 F.2d 1406, 1409-10 (11th Cir.1988); United States v. Hepperle, 810
F.2d 836, 840 (8th Cir.), cent. denied, 483 U.S. 1025, 107 S.Ct. 3274, 97 L.Ed.2d 772
(1987), circumstances such as those found in this case-the car parked outside the
arrestee's residence, with the possibility of either the registered owner or family
members of the arrestee removing the car or destroying evidence in the car before a
warrant could be obtained-have been found to constitute exigent circumstances



sufficient to activate the automobile exception. See, e.g., United States v.
Alexander, 835 F.2d at 1410. Furthermore, the fact that the detectives could have
obtained a warrant in the hours between the initial encounter on the freeway and the
arrest, but did not, does not change this analysis. ‘Clearly, the Camey majority . did
not contemplate that an agent's inability to obtain a search warrant be a prerequisite to

the application to the automobile exception.” United States v. Markham, 844 F.2d at
369.”

906 F.2d at 290-91.

We have found no cases by either this Court or the Alabama Supreme Court squarely
addressing this issue; however, this Court has touched on the issue in two cases. In
Robinette v. State, 531 So.2d 682 (Ala.Crim.App.1987), rev'd on other grounds, 531
So0.2d 697 (Ala.1988), this Court upheld the search of a vehicle parked in the yard of a
residence at which law-enforcement officers had executed a search warrant. This
Court held that the search was within the scope of the warrant, but, in the alternative,
stated that the search also fell within the automobile exception to the warrant
requirement. In analyzing the automobile exception, this Court noted:

“Most of the cited cases deal with vehicles located on public highways and in parking
lots. In the instant case, the vehicle in question was parked on private property; it
was parked within the curtilage of the Hatcher residence. The courts have
recognized that a car traveling on a public highway is afforded less privacy than the
home, but that one's expectation of privacy in a vehicle is enhanced when the car is
nestled in the driveway. Coolidge v. New Hampshire, {403 U.S. 443 (1971) J;
Cardwell v. Lewis, 417 U.S. 583, 94 S.Ct. 2464, 41 L.Ed.2d 325 (1974); United
States v. Shepherd, 714 F.2d 316 (4th Cir.1983), cert. denied, 466 U.S. 938, 104 S.Ct.
1914, 80 L.Ed.2d 462 (1984). We find in 3 W. LaFave, [Search and Seizure] §
7.2(b) (2d ed.1987), the following:

*“To the extent that the vehicle search cases continue to emphasize the existence of
such [exigent] circumstances, they may have somewhat greater legitimacy. It is well
to stress once again, however, that these cases generally utilize a very loose and
uncritical type of exigent circumstances inquiry, quite different from that which would
be employed if the warrantless search were of premises. In this sense, then, these
decisions are unquestionably relying also upon the notion that vehicles carry with
them a lesser expectation of privacy. (This means that genuine exigent circumstances
must exist when the car can be searched only by first intruding inside private premises
to pain access to the vehicle, for the lesser expectation of privacy does not also extend
to premises housing a vehicle.)’ (Footnote omitted, emphasis added [in Robinette }.)



“Accordingly, out of abundance of caution, we have reviewed the circumstances of
the instant search for the existence of exigent circumstances and conclude that the
search of Robinette's vehicle, following his activities in the house leading to his arrest,
was based on probable cause and exigent circumstances and, thus, did not violate the
Fourth Amendment guarantees against unreasonable searches.”

531 So.2d at 692-93. This Court did not specifically hold in Robinette that
additional exigent circumstances were required before the automobile exception could
be applied to vehicles parked on private property, but merely noted “out of [an]

abundance of caution™ that there were exigent circumstances present. 531 So.2d at
693.

In Stanfield v. State, 529 So.2d 1053 (Ala.Crim.App.1988), this Court upheld the
search of a vehicle parked in a public parking space at an apartment complex where
law-enforcement officers had executed a search warrant for one of the apariments.
After concluding that the search was valid under the automobile exception to the
warrant requirement absent any additional exigent circumstances, we noted:

“Upon this authority, we hold, generally, a vehicle may be searched on probable cause
without a warrant and without a demonstration of any exigent circumstances other
than its own inherent or ready mability. The exception to this general rule applies
when the vehicle is located on premises where the defendant has a legitimate
expectation of privacy, see Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022,
29 L.Ed.2d 564 (1971); Robinette v. State, [531 So0.2d 682 (Ala.Crim.App.1987),
rev'd on other grounds, 531 So.2d 697 (Ala.1988)].”

529 So.2d at 1060. This statement, however, was merely dicta because the vehicle in
that case was not on private property.

We agree with those jurisdictions cited above that have held that the automobile
exception applies to vehicles located on private property without any additional
exigency requirement. This view appears to be more in line with the underlying
rationales for the automobile exception-the ready mobility and pervasive regulation of
vehicles-and with the more recent pronouncements on the exception by the United
States Supreme Court. The location of the vehicle does not change the inherent
mobility and regulation of a vehicle. And in Labron, supra, the United States
Supreme Court reversed the Pennsylvania Supreme Court's holding that the
warrantless search of a vehicle parked in the driveway of a farmhouse was invalid
under the automobile exception to the warrant requirement absent additional exigent
circumstances on the ground that the holding “rest[ed] on an incorrect reading of the
automobile exception to the Fourth Amendment's warrant requirement.” 518 U.S. at
939, 116 S.Ct. 2485.  Although the location of the vehicle does not appear to have



been a specific issue in the case, it is nevertheless instructive that the Supreme Court
held that the search was valid based on probable cause alone and absent any additional
exigent circumstances. Therefore, to the extent that Robinette and Stanfield imply
that the automobile exception to the warrant requirement does not apply to vehicles

parked on private propersty without any additional exigent circumstances, they are
hereby overruled.

Conclusion

In this case, there was probable cause to search Harris's vehicle, and the search of the
vehicle was valid under the automobiie exception to the warrant requirement without
more. Therefore, the trial court properly denied Harris's motion to suppress.

Based on the foregoing, the judgment of the trial court is affirmed.

AFFIRMED.

FOOTNOTES

1. This Court may consider both the evidence at the suppression hearing and at trial
in determining whether the denial of a motion to suppress was proper. See, e.g., Ex
parte Price, 725 So.2d 1063 (Ala.1998).

o

Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).

3. Inhis brief, Harris makes the following statement: “When Harris returned to his
home [after the traffic stop of the Hyundai Sonata], the officers intruded without
probable cause upon Harris's premises. [The] officers intruded not with knowledge
of a crime in progress, but upon a suspicion, to simply determine if a resident engaged
in a crime.” (Harris's brief at p. 15.) To the extent that Harris intended this single
sentence to be a challenge to the officers’ entry onto his premises, it fails to comply
with Rule 28(a)(10), Ala.R.App.P., and, thus, is deemed to be waived.

4.  Although not cited in his brief on appeal, Harris relied in large part on Coolidge
v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971), in arguing
his motion to suppress in the trial court.

5. We note that, except for the Georgia case, these cases were decided before the
United States Supreme Court's specific disavowance of any separate exigency
requirement for the automobile exception in Dyson and Labron, supra. Therefore, it
is unclear whether those courts would continue to hold that additional exigent
circumstances are necessary when a vehicle is parked on private property.



SHAW, Judge.

McMILLAN, P.J., and COBB, BASCHAB, and WISE, JJ., concur.
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Robert L. McLaughlin, Jr. (appellant) was convicted of one count of felony possession of a
firearm by a convicted felon in violation of Code § 18.2-308.2. Appellant argues on appeal that the
trial court erred when it denied appellant’s motion to suppress the evidence because the probation
officer had no authority to enter appellant’s house or bedroom — and was otherwise not in a position
to lawfully see the gun. For the reasons below, we affirm the ruling of the trial court.

1. BACKGROUND

We consider the evidence on appeal “‘in the light most favorable o the Commonwealth as
we must since it was the prevailing party” in the trial court. Beasley v. Commonwealth, 60
Va. App. 381, 391, 728 S.E.2d 499, 504 (2012) (quoting Riner v. Commonwealth, 268 Va. 296,

330, 601 S.E.2d 555, 574 (2004)). On October 22, 2013, prior to his trial for possession of a

! The Honorable H. Thomas Padrick, Jr. presided over and ruled on appellant’s
suppression motion that is the subject of appellant’s assignment of error.



firearm by a convicted felon, appellant moved to suppress evidence obtained pursuant to a
probation transfer investigation conducted by his probation officer.

In April 2012, appellant was put on supervised probation in Virginia Beach — soon after
his release from incarceration for a previous offense. Appellant executed a document with the
Virginia Beach Adult Probation intake workers, which in relevant part states, “I will permit the
Probation and Parole Officer to visit my home and place of employment.” The probation officer
testified that it was office procedure to provide this document to a new probationer — and for
someone in the office to review the document with the probationer. At some point during his
probationary term, appellant moved to Norfolk, and his supervision was transferred to Norfolk
Adult Probation. Appellant’s Norfolk probation officer went to visit appellant’s reported
location, and found that it was an invalid address. Appellant called his Norfolk probation officer
on October 31, 2012 and told her that he and his sister were living in a trailer located in Virginia
Beach. Appellant’s supervision was then transferred back to Virginia Beach Adult Probation.

On November 8, 2012, a Virginia Beach probation officer, Tiffany Franklin (Officer
Franktin),? accompanied by a surveillance officer, went to appellant’s reported address in
Virginia Beach to conduct a transfer investigation. Prior to conducting this visit, Officer
Franklin had never met appellant. She described the transfer investigation in the following

manner.:

We go out to the home, view the home. If we can, speak with the
person or speak with someone wha is at the residence to verify that
that person does, in fact, reside there. Usually it entails going in,
viewing the home, making sure that they are really there, not just
receiving mail like a lot of folks. . . . 1 had one where it was an
empty lot that 1 went out to; so that’s why I’m asking.

? The Commonwealth stipulated at the suppression hearing that Officer Franklin was
acting as a law enforcement officer during the home visit (“We concede that Ms. Franklin was
acting as an agent of the Commonwealth as a probation officer that day.”).

2.



‘When Officer Franklin arrived, an adult female, Alicia Young-Sanchez (Young),
answered the door and confirmed to Officer Franklin that appellant lived there, but stated that he
was at work at the time. Young allowed the probation officer inside the trailer, identifying
herself as Alicia. Officer Franklin noted that Young had two guests visiting inside the trailer
with her—another woman and a child. Officer Franklin noticed that the two women were “kind
of hanging out,” chatting, and having a drink. Officer Franklin did not observe any luggage
belonging to Young, or any other indicators that she was only an overnight guest. Instead,
Officer Franklin said, “To my understanding I have written in my notes that [Young] was the
homeowner . ..." Appellant’s landlord testified at the suppression hearing that Young was not
on the official lease although this information was not available to Officer Franklin at the time
she conducted her transfer investigation. Appellant put on no other evidence to rebut the
assertion that Young lived at the residence. The trial court found that Young lived in the trailer,
could enter and leave as she pleased, and could have guests over.

Before Officer Franklin went through the front door into the home's main room, she
asked Young if she could view appellant’s bedroom and stated that Young assented. As Officer
Franklin testified, “I asked to view his bedroom. She [Young] said that was fine.” Young went
across the room and opened the door to the bedroom. Upon opening the door and going into the
bedroom, Young reacted in surprise. Officer Franklin came up and looked past her into the
bedroom, and saw someone she later identified as appellant asleep in the bed. Young then went
over and awakened appellant. Officer Franklin testified that, as appellant awakened, he glanced
at the stand beside his bed, which caught her attention. She then looked as well, and saw an open
beer, a pistol handgun, a pair of jeans, and a baseball cap lying on the stand. At no point did

appellant or Young tell Officer Franklin to leave the room. Appellant told Officer Franklin that



the beer, jeans, and the hat were his and that his prints might be on the gun, but that the gun was

not his.

On December 18, 2013, after allowing both parties time to brief the issue, the trial court

found:

The court, weighing the evidence that was presented, indicated that
Ms, Snachez[sic] Young lived in the trailer, that she could enter
and leave as she pleased, she could have guests over, and that she
had the authority to enter the defendant’s room. From the

evidence, it appears, and the court finds, that it was reasonable for
Ms. Franklin to believe that she had authority to consent to the
search.

II. ANALYSIS
Standard of Review
“Since the constitutionality of a search and seizure under the Fourth Amendment involves
questions of law and fact, we give deference to the factual findings of the trial court but
independently decide whether, under the applicable law, the manner in which the challenged
evidence was obtained satisfies constitutional requirements.” Jackson v. Commonwealth, 267 Va.

666, 672-73, 594 S.E.2d 595, 598 (2004) (citing McCain v. Commonwealth, 261 Va. 483, 490, 545

S.E.2d 541, 545 (2001)),

General Fourth Amendment Principles
The Fourth Amendment protects individuals from unreasonable searches and seizures in
their home. “{A] search and seizure conducted without a warrant issued upon probable cause is
per se unreasonable.” Crosby v. Commonwealth, 6 Va. App. 193, 197, 367 S.E.2d 730, 733
(1988). However, it will not be unreasonable when law enforcement officers perform a search

based on consent. Schneckloth v. Bustamonte, 412 U.S, 218, 219 (1973). In fact, the Supreme

Court has stated,



In a society based on law, the concept of agreement and consent
should be given a weight and dignity of its own. Police officers act
in full accord with the law when they ask citizens for consent. It
reinforces the rule of iaw for the citizen to advise the police of his
ot her wishes and for the police to act in reliance on that
understanding.

United States v. Drayton, 536 U.S. 194, 207 (2002).
Consent may be obtained either from the individual whose property is being searched or

from a third party with common authority over the premises. Jones v. Commonwealth, 16

Va. App. 725, 727,432 S.E.2d 517, 518-19 (1990). The standard for determining whether a
third party has actual authority to consent is the following:

The authority which justifies the third-party consent . . . rests . . .

on mutual use of the property by persons generally having joint

access or control for most purposes, so that it is reasonable to

recognize that any of the co-inhabitants has the right to permit the

inspection in his own right and that the others have assumed the

risk that one of their number might permit the common area to be
searched.

United States v. Matlock, 415 U.S. 164, 171 n.7 (1974).

“[E]ven if that party does not have actual authority 1o consent, apparent authority may be
sufficient [to justify a search without a warrant] if the facts surrounding the situation would have
led a reasonable officer to conclude that the person providing consent had the requisite
authority.” Jones, 16 Va. App. at 727-28, 432 S.E.2d at 519 {citing ]llinois v. Rodriguez, 497
U.S. 177, 181 (1990)). Said another way, “[w]hether apparent authority exists is an objective,
totality-of-the-circumstances inquiry into whether the facts available to the officers at the time
they commenced the search would lead a reasonable officer to believe the third party had

autharity to consent to the search.” Glenn v. Commonwealth, 275 Va. 123, 132-33, 654 S.E.2d

910, 914-15 (2008) (quoting United States v. Andrus, 483 F.3d 711, 716-17 (10th Cir. 2007)).




Young’s Apparent Authority to Consent to Entry Into the House
Courts have tong since recognized that “‘[i]nherent in the very nature of probation is that
probationers “do not enjoy the absolute liberty to which every citizen is entitled,”™ ‘but

only . . . conditional liberty properly dependent on observance of special [probation

conditions].”” Murry v. Commonwealth, 288 Va. 117, 123-24, 762 S.E.2d 573, 577 (2014) (first

quoting United States v. Knights, 534 U.S. 112, 119 (2001); and then quoting Morrissey v.

Brewer, 408 U.S. 471, 480 (1972)) (bracketed phrase in original quote), In this case, appellant
signed a probation condition allowing probation officers to engege in “home visits,” Officer
Franklin had already received this signed condition when she went to visit appellant. While the
Supreme Court of Virginia has not articulated exactly what a “home visit” does encompass, it
has found that a home visit without more specificity does not operate as a full Fourth
Amendment waiver. Megel v. Commonwealth, 262 Va. 531, 536, 551 S.E.2d 638, 641 (2001).
Thus, when Officer Franklin arrived at appellant’s residence, the following evidence was
available to her: (1) appellant provided a home address in Virginia Beach to his probation
officer and told his Norfolk officer that he and his sister were living at that address; (2) appellant
signed a provision allowing probation officers to visit;® (3) when Officer Franklin went to that
residence, Young was an adult female who answered the door; (4) Young had guests visiting her;
(5) Young appeared to be living there; and (6) Young allowed Officer Franklin into the house.
All this evidence is such that a reasonable officer in Officer Franklin's position would have
thought that Young had actual authority to allow her into the house. As such, we find that

Young had apparent authority to allow Officer Franklin into the house,

? This provision seems to grant the probation officer actual authority to visit and at least
enter the home.

-6-



Young’s Apparent Authority to Consent to Entry Into the Bedroom

In Glenn v. Commonwealth, the Supreme Court of Virginia found that a grandfather had
apparent authority to consent to search a backpack within a bedroom in the grandfather’s home,
despite the fact that his grandson had been using the bedroom. Glenn, 275 Va. 123, 654 S.E.2d
910. The issue for the Court to consider was the following: “As the search of the fixed
premises, the home, was proper, the issue before us is narrowed to whether there was a
constitutionally valid consent for the search of a closed container within that house . .. .” Id. at
131, 654 S.E.2d at 914. In Glenn, the grandfather (who owned the home) allowed the police into
his house and allowed the police to search it. Id. at 128, 654 S.E.2d at 912, Two bedrooms in
the home were searched, and, in the second bedroom, the police found and searched a closed,
unmarked backpack. 1d. Appellant argued on appeal that the police did not have apparent
authority to search the backpack as a matter of law, because the police did not know whether the
backpack belonged to appellant or the grandfather, but they did know that the bedroom was
where appellant had been staying. 1d. at 132, 654 S.E.2d at 914. Appellant was present during
the police search, and did not make any objections at the time of the search. 1d. at 128, 654
S.E.2d at 912,

Ultimately, the Supreme Court of Virginia held, “The facts available to the officers at the
time of the search of [the grandfather’s] house were sufficient to lead an objectively reasonable
police officer to believe that [the grandfather] had authority to consent to a search of the
backpack.” Id. at 137-38, 654 S.E.2d at 917. Thus, in Glenn, the Court did not question the
grandfather’s actual authority to consent to a search. The Court, in evaluating whether the
grandfather had authority over 2 room in which he was not sleeping, looked to the grandfather’s
assertion that the home belonged to him as a way of showing a sufficient connection to the

bedroom, even though the grandfather himself was not sleeping in that bedroom. Similarly here,
Yo



the trial court found that Young lived in the house, and she could have guests over as well as
come and go as she pleased.

Appellant contends that, because Young was not on the lease, Young did not have actual
or apparent authority over the premises. However, as the United States Supreme Court has
noted, “The authority which justifies the third-party consent does not rest upon the law of
property, . . . but rests rather on mutual use of the property by persons generally having joint

access or control for most purposes . . . ." Matlock, 415 U.S. at 172; see also Georgia v.

Randolph, 547 U.S. 103 (2006). Considering this principle in conjunction with the decision in
Glenn, it is clear that ownership is not dispositive. An individual can have control and access to
the premises without having a property interest in the house. As a practical matter, 8 probation
officer cannot always be required to determine who is on & lease in every probation transfer
investigation, as appellant’s counsel acknowledged at oral argument. Nor can a probation officer
cross-examine every individual she comes across in a transfer investigation to ensure that
appearances mirror reality.

Therefore, based on the trial court’s findings of fact that Young could come and go as she
pleased, “that she had the authority to enter the defendant’s bedroom,™ and could have guests
over to the home ~ findings supported by the evidence in the record, we conclude that Young had
a sufficient relationship to the premises to justify a reasonable person in Officer Franklin’s

position in forming the opinion that Young had authority to take her into appellant’s bedroom.

* The trial court found, “[Young] had the authority to enter the defendant’s room.” This
statement was not a legal conclusion, but, based on the context in which the trial court said it, a
factual finding regarding Young's use of the premises.

-8-



The Gun'’s Position in Plain View in the Bedrcom

Once in the bedroom, Officer Franklin saw the gun sitting out on top of a bedside table.

The rationale of the plain-view doctrine is that if contraband is left
in open view and is observed by a police officer from a lawful
vantage point, there has been no invasion of a legitimate
expectation of privacy and thus no “search” within the meaning of
the Fourth Amendment — or at least no search independent of the
initial intrusion that gave the officers their vantage point.

Minnesota v. Dickerson, 508 U.S. 366, 375 (1993). “An officer may seize an item in plain view
if the officer is lawfully in a position to see the item and it is ‘immediately apparent that the item

may be evidence of a crime.” Commonwealth v. Ramey, 19 Va. App. 300, 303, 450 S.E.2d

775, 777 (1994) (quoting Carson v. Commonwealth, 12 Va, App. 497, 501, 404 S.E.2d 919, 921
(1991)). Thus, because a person with apparent authority admitted the probation officer to the
house and the bedroom, the probation officer was lawfully in a position to observe the gun.®
Because the gun was in plain view in the bedroom, it was immediately apparent that the gun

could be evidence of possession of a firearm by a convicted felon. Therefore, the trial court was

correct in denying the motion to suppress.

5 Appellant has not argued in the trial court or on appeal that there was ever revocation of
consent,

5 This Court notes that there are three separate grounds for denying appellant the
suppression remedy he seeks: (1) The trial court found that Young lived in the trailer, could
enter and leave as she pleased, and could have guests over. Consent may be obtained either from
the individual whose property is being searched or from a third party with commeon authority
over the premises. Jones, 16 Va. App. at 727, 432 S.E.2d at 518-19. (2) *Apparent authority
may be sufficient [to justify a search without a warrant] if the facts surrounding the situation
would have led a reasonable officer to conclude that the person providing consent had the
requisite authority.” Id. at 727-28, 432 S.E.2d at 519 (citing Illinois v. Rodriguez, 497 U.S. 177,
181 (1990)). (3) As the United States Supreme Court has repeatedly emphasized, suppression of
the evidence is a “last resort.” Hudson v. Michigan, 547 U.S. 586, 591 (2006). See also Davis v.
United States, 131 S, Ct. 2419 (2011); Herring v. United States, 555 U.S. 135 (2009). Thus,
even if this evidence had been gathered in violation of the Fourth Amendment, it would not be
suppressed here because the trial court below made a factual finding that the probation officer’s
actions were “for lack of a betier term, innocent.” Suppressing the evidence here would not
serve the larger purpose of deterring unlawful police conduct in the future. 1d.

-9.




1. CONCLUSION
Applying the trial court’s factual findings to Fourth Amendment principles, this Court holds
that the trial court did not err in finding that Officer Franklin had apparent authority to enter the
house and to go into the bedroom with Young, where the officer saw the gun in plain view.
Accordingly, we affirm appellant’s conviction for possession of a firearm by a convicted felon in

violation of Code § 18.2-308.2.

Affirmed.

-10-
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Morgan Sinclair Goodwin appeals his three convictions for uttering a public record, in
violation of Code § 18.2-168. He argues that the Commonwealth failed to present
sufficient evidence to prove that he did anything other than sign three summonses
with a false name. The appellant suggests that his actions did not constitute utterings
under Virginia law because the evidence failed to prove that he acted with the
“purpose of obtaining the [object] mentioned” in the summonses. We hold that the
evidence was sufficient to prove that the appellant uttered public records. Specifically,
the record supports the conclusion that the appellant, through his actions, asserted that
his false signatures on the summonses were good and valid. These actions were
sufficient to prove uttering. Therefore, we affirm the convictions.

I. BACKGROUND

On appeal of a challenge to the sufficiency of the evidence, this Court views the
record in the light most favorable to the Commonwealth, the prevailing party at trial.
Stevenson v. Commonwealth, 258 Va. 485, 488, 522 S.E.2d 368, 368 (1999); Henry
v. Commonwealth, 63 Va.App. 30, 35, 753 S.E.2d 868, 870 (2014). To do so, we
‘discard all evidence of the accused that conflicts with that of the Commonwealth.”
Henry, 63 Va.App. at 37, 753 S.E.2d at 871 (quoting Holcomb v. Commonwealth, 58
Va.App. 339, 346, 709 S.E.2d 711, 714 (2011)). The Court also accepts as true all the
credible evidence favorable to the prosecution as well as all fair inferences in support

of the conviction that may be drawn from the record. 1d. Viewed under this standard,
the evidence is as follows.

On November 8, 2012, Deputy Scott Craig of the Augusta County Sheriff's
Department stopped the appellant's vehicle for a speeding violation. Before Deputy
Craig approached the automobile, the appellant, who was driving, got out of the car.

The appellant turned, placed his hands behind his back, and announced that he did not
have a driver's license.



The deputy assured him that driving without a license did not necessarily warrant an
arrest. The appellant identified himself as Christopher Venable, stated that he was
from New York, and provided Deputy Craig with a date of birth and social security

number. Due to technical difficulties with equipment, Craig was unable to verify the
out of state information with dispatch.

The deputy issued three summonses to the appellant in the name of Christopher
Venable for speeding, driving without an operator's license, and failure to wear a
seatbelt. The appellant signed the summonses as *Christopher Venable” and returned
them to Deputy Craig. He signed each document below two pre-printed sentences: “I
promise to appear at the time and place shown above, signing this surnmons is not an
admission of guilt. I certify that my current mailing address is as shown below.” Two
of the documents included “checked” boxes informing the recipient that he could
avoid going to court if he followed the accompanying instructions.

Over a month later, Deputy Craig learned the appeliant's true identity. The appellant
had represented himself as Christopher Venable during a separate encounter with
Officer Robert Dean of the Waynesboro Police Department. When Dean saw the
name Christopher Venable on a recent record, he contacted Deputy Craig and
provided the deputy with the appellant’s actual name.

At the completion of the Commonwealth's case, the appellant moved to strike the
uttering charges, alleging that the evidence was insufficient to support them. He
argued that the Commonwealth failed to prove that he sought to obtain an “object
mentioned in the [forged] writing.” The court denied the motion. During closing
arguments, the appellant renewed the motion. The trial court again denied the motion,
holding that the forgeries were “the signature[s] of Christopher Venable.” The court
further explained that the appellant “intended to have the officer believe that” he was

Christopher Venable “and handed [them] back with that false impression” and “that
was the object of his uttering.”

The court convicted the appellant of three counts of uttering a public record, in
violation of Code § 18.2-168.1 He was sentenced to a total of nine years in prison for
these offenses, with eight years suspended.

II. ANALYSIS

The appellant argues that the evidence was insufficient to prove uttering.= Relying on
Bennett v. Commonwealth, 48 Va.App. 354, 357, 631 S.E.2d 332, 333 (2006), he
suggests that an uttering occurs only when the act was “made in the prosecution of the
purpose of obtaining the [object] mentioned in the said writing.” The Commonwealth



responds that “uttering,” as used in the statute at issue, is complete upon proof of “an
assertion by word or action that a writing known to be forged is good and valid.”

The relevant facts are not in dispute. Rather, the question in this appeal is whether the
facts of this case meet the definition of “uttering” under Code § 18.2—168. In order to
resolve this issue, we must determine the applicable definition of “uttering,” and then
review the relevant evidence supporting the appellant’s convictions to ascertain
whether it was sufficient to prove that he uttered the forged summonses.2

A. Meaning of Uttering for Purposes of the Statute

The interpretation of a statute is a question of law which this Court reviews de novo
on appeal. Baker v. Commonwealth, 278 Va. 656, 660, 685 S.E.2d 661, 663 (2009);
Belew v. Commonwealth, 62 Va.App. 55, 62, 741 S.E.2d 800, 803 (2013). Generally,
an undefined statutory term * ‘must be given its ordinary meaning, given the context
in which it is used.” “ Lawlor v. Commonwealth, 285 Va. 187, 237, 738 S.E.2d 847,

875 (2013) (quoting Meeks v. Commonwealth, 274 Va. 798, 802, 651 S.E.2d 637,
639 (2007)).

Code § 18.2-168, in pertinent part, forbids “any person [from] forg[ing] a public
record . or [from] utter(ing], or attempt[ing] to employ as true, such forged record .
knowing the same to be forged.” The code section prohibits two distinct offenses:
forging a public record and uttering, or attempting to employ as true, the forged
record.? Bennett, 48 Va.App. at 357, 631 S.E.2d at 333; see also Bateman v.
Commonwealth, 205 Va. 595, 599, 139 S.E.2d 102, 105 (1964) (holding that Code §
18.1-96 (1960), the precursor to Code § 18.2-172, “list[ed] two offenses in the

disjunctive: one, forgery, and the other, uttering or attempting to employ as true a
forged writing™).

The Supreme Court of Virginia considered the definition of “uttering” in Bateman,
205 Va. 595, 139 S.E.2d 102. The Court referenced Black's Law Dictionary 's entry
on uttering, * ‘{t]o put or send [as a forged check] into circulation[;] . to utter and
publish.’ “ Id. at 599-600, 139 S.E.2d at 106 (first and second alterations in original)
(quoting Black's Law Dictionary 1716 (4th ed.1957)). See generally Elliott v.
Commonwealth, 277 Va. 457, 463, 75 S.E.2d 178, 182 (2009) (“When the language
of a statute is unambiguous, courts are bound by the plain meaning of that language
and may not assign a construction that amounts to holding that the General Assembly
did not mean what it actually has stated.”). The Court ultimately defined an uttering as

“an assertion by word or action that a writing known to be forged is good and valid.”
Bateman, 205 Va. at 600, 139 S.E.2d at 106.



In Bennett, this Court applied the definition of uttering provided in Bateman in the
context of Code § 18.2—168. Bennett, 48 Va.App. at 357, 631 S.E.2d at 333. Bennett
had submitted an application for a driver’s license under an alias. Id . During the
application process, he signed a false name on *“a computer screen bearing his
digitalized image."” Id. On appeal, Bennett argued that the single act of signing the
false name could not constitute both a forgery and an uitering of a public record,
because he did not “put the forged document into circulation.” Id. at 358, 631 S.E.2d
at 333. This Court rejected that notion and explained that the forged document * “is
uttered when it is offered to another as genuine, without regard to whether it is so
accepted.’ * Id. (quoting 4 Charles E. Torcia, Wharton's Criminal Law § 496 (15th
ed.1996})). The Court further made clear that there was *“no requirement that a forged
instrument be negotiated.” Id. at 358, 631 S.E.2d at 334. The opinion adopted the
definition of uttering provided in Bateman, “ ‘an assertion by word or action that a
writing known to be forged is good and valid.’ ** 1d. at 357, 631 S.E.2d at 333 (quoting
Bateman, 205 Va. at 600, 139 S.E.2d at 106). The Court reasoned that the act of
signing was an assertion to the Department of Motor Vehicles agent that the false
name was “good and valid.” Id. at 358, 631 S.E.2d at 334. The signing triggered the
production of the fraudulent license and, therefore, simultaneously constituted a
forgery and an uttering. 1d. Thus, both the definition applied in Bennett and its
ultimate holding are consistent with Bateman.

The appellant cites specific language in Bennett as controlling. The Bennett opinion
does, as the appellant suggests, include language that an uttering is comprised of an
assertion that a forged writing is true if the assertion ** ‘was made in the prosecution of
the purpose of obtaining the [object] mentioned in the said writing.” “ 48 Va.App. at
357, 631 S.E.2d at 333 (alteration in original) (quoting Sands v. Commonwealth, 61
Va. (20 Gratt.) 800, 823-24 (1871)).2 The appellant contends that this language
signifies that in order for an action to constitute an uttering, it not only must be an
assertion that a forged writing is good and valid, the action must also be done in
pursuit of a goal specifically mentioned in the forged document. A full reading of the
opinion, however, demonstrates that the actual analysis did not consider the purpose
stated in the writing to which the defendant affixed his false signature.

The reference to the purpose mentioned in the writing was “not essential to the Court's
judgment” in Bennett and, as such, “is unbinding dicta.” Sarafin v. Commonwealth, —
— Va, g , 764 S.E.2d 71, 77 (2014). In other words, the language relied
upon by the appellant does not bind this Court. See, e.g., Cooper v. Commonwealith,
54 Va.App. 558, 571, 680 S.E.2d 361, 36768 (2009) (explaining that dicta can be
persuasive but is not controlling). Consequently, while the Bennett holding is
instructive and consistent with the common definition of uttering, it compels a result
contrary to the appellant's argument. We decline to hold, as the appellant suggests,




that an uttering occurs only when the action is done in pursuit of a purpose
specifically mentioned in the forged writing.

Our conclusion that Bennett did not place an additional requirement on the general
statutory meaning of “uttering” and, instead, applied the common definition, is
supported by Bateman and the many Virginia appellate opinions that reviewed
uttering convictions without discussing the “purpose of obtaining the object
mentioned” in the forged writing. See, e.g., Oliver v. Commonwealth, 35 Va.App.
286, 295-96, 544 S.E.2d 870, 87475 (2001) (affirming uttering conviction under
Code § 18.2-172); Dillard v. Commonwealth, 32 Va.App. 515, 519, 529 S.E.2d 325,
327 (2000) (analyzing sufficiency of the evidence to support convictions for forging
and uttering a check); Ramsey v. Commonwealth, 2 Va.App. 265, 269-70, 343 S.E.2d
465, 468-69 (1986) (affirming conviction for uttering a forged check); see also Va.
Model Jury Inst.-Crim. Inst. No. G30.300. Based upon this Court's de novo review of
the statute, we hold that in order to sustain the convictions for uttering under Code §
18.2-168, the Commonwealth was required to prove that the appellant knew that the
writings were forged, yet asserted that they were “good and valid."” We next review

whether the evidence supporting the uttering convictions was sufficient to prove that
the appellant’s actions met this definition.

B. Sufficiency of the Evidence

When considering a challenge to the sufficiency of the evidence, we must affirm the
decision below unless the trial court's decision was plainly wrong or lacked evidence
to support it, See, e.g., Allison v. Commonwealth, 207 Va. 810, 811, 153 S.E.2d 201,
202 (1967); Henry, 63 Va.App. at 37, 753 S.E.2d at 871. In our review of the record,
we accord the trial court's factual determinations “great deference.” See, e.g., Towler
v. Commonwealth, 59 Va.App. 284, 297, 718 S.E.2d 463, 470 (2011).

During a routine traffic stop, the appellant identified himself as Christopher Venable
to Deputy Craig. The appellant told the deputy that he was from New York and
provided him with a date of birth and social security number. Based on the appellant's
representations, the deputy issued three summonses to the appellant under the name of
Christopher Venable. The appellant signed the summonses as “Christopher Venable”
and returned them to Deputy Craig. The trial court found that the appellant uttered the
forged summonses when he handed them back to Deputy Craig with the intent to
convey that the false signatures were true. Viewing the evidence in the light most
favorable to the Commonwealth, the record supports the reasonable conclusion that,
through his actions, the appellant asserted that his forged name was true and that the
forged summonses were good and valid. Thus, the trial court's finding was not plainly
wrong, and the convictions were supported by the evidence.



III. CONCLUSION

We hold that the definition of uttering is “an assertion by word or action that a writing
known to be forged is good and valid.” Bateman, 205 Va. at 600, 139 5.E.2d at 106.
Under this definition, the evidence was sufficient for the trial court to conclude that

the appellant uttered the summonses. Therefore, we affirm the convictions for uttering
a public record.

Affirmed.

FOOTNOTES

1. The appellant's convictions for forging public records are not challenged in this
appeal.

2. The appellant does not contest that the traffic summonses are public records. See
Rodriquez v. Commonwealth, 50 Va.App. 667, 671, 653 5.E.2d 296, 298 (2007)

(holding that the summonses issued to the defendant were “public records™ under
Code § 18.2-168).

3. We do not consider the Commonwealth's contention that under Rule 5A:18, the
appellant procedurally defaulted any argument that the evidence was insufficient to
prove that he made the requisite assertion because Deputy Craig took the documents
from him. See Rule 5A:18 (“No ruling of the trial court . will be considered as a basis
for reversal unless an objection was stated with reasonable certainty at the time of the
ruling. ™). Although the Commonwealth's point that the appellant did not raise this
issue below is well founded, the appellant acknowledged at oral argument that he did
not intend to raise that argument on brief. (Oral Argument Audio at 22:52).

4. A separate statute, Code § 18.2—172, prohibits the forgery and uttering of
instruments other than public records and currency. See, e.g., Beiler v.

Commonwealth, 243 Va. 291, 415 S.E.2d 849 (1992) (affirming convictions under
Code § 18.2—-172 for forging and uttering two checks).

5. In Sands, the case from which the Bennett language cited by the appellant
originated, the Supreme Court of Virginia reviewed convictions for forging and
uttering a written document. The language from Sands that the jury should have been
instructed that an assertion “is an uttering . provided that [it] was made in the
prosecution of the purpose of obtaining the money mentioned in said writing” has no
application here because the case dealt with a jury instruction specific to the
Commonwealth's theory of guilt charged in the indictment. Sands, 61 Va. (20 Gratt.)
at 823-24; see also Cooper v. Commonwealth, 2 Va.App. 497, 500, 345 S.E.2d 775,



777 (1986) (noting that jury instructions should inform the jury * ‘as to the law of the
case applicable to the facts' “* (quoting 75 Am.Jur.2d Trial § 573 (1974))); cf. Shaikh
v. Johnson, 276 Va. 537, 546, 666 S.E.2d 325, 329 (2008) (cautioning against using
language from an appellate opinion in jury instructions). Further, Sands involved an
uttering of a private financial document, not a public record. Sands, 61 Va. (20 Gratt.)
at 823-24. Applying Sands to Code § 18.2-168 would be at odds with the statutory
language because that language specifically encompasses the forgery and uttering of
“public documents.” The statute is written to include all public documents, not
exclusively documents with writing pertaining to money. Indeed, Bateman, which
also involved money and was decided ninety-three years after Sands, did not even cite
the Sands case or the expanded language relied upon by the appellant. Bateman, 205

Va, 599-600, 139 S.E.2d at 105-06 (reviewing convictions for uttering forged
checks).

DECKER, Judge.
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